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INTRODUCTION.

A. Sources of information

1.

The Virginia State Bar (“V'SB”) maintains aweb page for Professiona
Respongility at http:/mww.vsh.org/profguidesindex.ntml. A link on
that page * Ethics Opinions and Information” will take you to
http:/Amww.vsh.org/profguides/opinionshtml thet in turn contains a link
to “Tom's LEO Summaries’ and to “Virginia CLE Home Page.”

“Tom's LEO Summaries’ located on the McGuire Woods, LLP sweb
page at http://www.mcguirewoods.com/services/leo/ contains
summaries of Virginias and the ABA's Legd Ethics Opinions prepared
by Thomas E. Spahn, Esquire. These summaries are arranged
chronologicaly and topicaly. Tom was a member of the VSB
committee that was respongible for the promulgation of the Rulesand is
amember of the VSB committee that recently promulgated the
Consolidation of Part Six, Section IV, Paragraph 13, Rules of the
Virginia Supreme Court, Disciplinary Board Rules of Procedure and
Council Rulesof Disciplinary Procedure, that were approved by the
Virginia State Bar Council February 23, 2002, submitted to the Virginia
Supreme Court March 21, 2002, revised per Court’ s Instructions of
May 10, 2002, with additional rule changes approved by Council June
13, 2002, and re-submitted to the Virginia Supreme Court July, 2002.
Tom has gracioudy consented to the use of the information on his web
gte, which has provided most of the information concerning LEO's
contained in this outline, for which this author is extremely grateful.

The*VirginiaCLE Home Page’ containsalink to
http://mww.vacle.org/opinions/leos.htm, a Site that as of the dete of this
paper contains LEOs 1360 through 1763. These opinions are available
in dectronic format as aresult of the work of James M. McCauley,
Virginia State Bar Ethics Counsd.




Bold - except for titlesthat appear aslarge caps, all bold
language indicates a Rule of Professional Conduct (“Rules’),
Rules of the Supreme Court of Virginia Part 6, 8l effective

January 1, 2000
2. Italics - all italics represent Official Comments to the Rules.
3. “LEO’ - Legd Ethics Opinions are written informal advisory opinions

issued by the Standing Committee on Legd Ethics.

4, “Code’ - Code of Professona Responghility (Effective January 1,
2000, the Code of Professiona Responsibility was replaced by the
Rules of Professona Conduct).

5. “DR” - Distiplinary Rule under the Code.

6. "ABA" - ABA Ethics Informa Opinion.

C. Caution - most LEOs cited in this paper were issued under the Code and must
be carefully andyzed by gpplication of the Rules.

. WHEN DOESTHE ATTORNEY-CLIENT RELATIONSHIP BEGIN AND
CONFIDENCESIF THE ATTORNEY ISNOT ENGAGED.

A. RULE 1.6 Confidentiality of Infor mation.

(@) A lawyer shall not reveal information protected by the

attor ney-client privilege under applicable law or other information
gained in the professional relationship that the client hasrequested be
held inviolate or the disclosure of which would be embarrassing or would
belikely to be detrimental to the client unlessthe client consents after
consultation, except for disclosuresthat areimpliedly authorized in
order to carry out the representation, and except as stated in

paragraphs (b) and (c).

(b) Tothe extent a lawyer reasonably believes necessary, the lawyer
may reveal:

(1) such information to comply with law or a court order;



(2) such information to establish a claim or defense on behalf of
the lawyer in a controversy between the lawyer and the client, to
establish a defenseto a criminal charge or civil claim againgt the lawyer
based upon conduct in which the client was involved, or to respond to
allegationsin any proceeding concer ning the lawyer'srepresentation of
theclient;

(3) such information which clearly establishesthat the client has,
in the cour se of the representation, perpetrated upon athird party a
fraud related to the subject matter of the representation;

(4) such information sufficient to participate in alaw office
management assistance program approved by the Virginia State Bar or
other smilar private program; or

(5) information to an outside agency necessary for statistical,
bookkeeping, accounting, data processing, printing, or other similar
office management purposes, provided the lawyer exercisesdue carein
the selection of the agency, advises the agency that the information
must be kept confidential and reasonably believesthat the information
will be kept confidential.

(c) A lawyer shall promptly reveal:

(2) theintention of a client, as stated by the client, to commit a
crime and the information necessary to prevent the crime, but before
revealing such infor mation, the attorney shall, wher e feasible, advise
the client of the possible legal consequences of the action, urgethe
client not to commit the crime, and advise the client that the attor ney
must reveal the client's criminal intention unless ther eupon abandoned,
and, if the crimeinvolves perjury by the client, that the attor ney shall
seek to withdraw as counsdl;

(2) information which clearly establishesthat the client has, in
the cour se of the representation, perpetrated a fraud related to the
subject matter of the representation upon atribunal. Before revealing
such information, however, the lawyer shall request that the client
advisethetribunal of the fraud. For the purposes of this paragraph and
paragraph (b)(3), information is clearly established when the client
acknowledgesto the attorney that the client has perpetrated a fraud; or

(3) information concer ning the misconduct of another attorney to
the appropriate professonal authority under Rule 8.3, but only if the
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client consents after consultation. Consultation should include full
disclosur e of all reasonably for eseeable consequences of both
disclosure and non-disclosure to the client. Under this paragraph, an
attorney isrequired to request the consent of a client to disclose
information necessary to report the misconduct of another attorney.

Commentsto Rule 1.6:

[1] Thelawyer ispart of a judicial system charged with upholding the
law. One of the lawyer's functions is to advise clients so that they avoid
any violation of the law in the proper exercise of their rights.

[2] The common law recognizes that the client's confidences must be
protected from disclosure. The observance of the ethical obligation of a
lawyer to hold inviolate confidential information of the client not only
facilitates the full development of facts essential to proper representation
of the client but also encourages people to seek early legal assistance.

[3] Almost without exception, clients come to lawyersin order to
determine what their rights are and what is, in the maze of laws and
regulations, deemed to be legal and correct. Based upon experience,
lawyers know that clients usually follow the advice given, and the law is
upheld.

[4] A fundamental principlein the client-lawyer relationship isthat the
lawyer maintain confidentiality of information relating to the
representation. The client is thereby encouraged to communicate fully and
frankly with the lawyer even asto embarrassing or legally damaging
subject matter.

[5] The principle of confidentiality is given effect in two related bodies of
law, the attorney-client privilege (which includes the work product
doctrine) in the law of evidence and the rule of confidentiality established
in professional ethics. The attorney-client privilege appliesin judicial and
other proceedingsin which a lawyer may be called as a witness or
otherwise required to produce evidence concerning a client. The rule of
client-lawyer confidentiality applies in situations other than those where
evidence is sought from the lawyer through compulsion of law. The
confidentiality rule applies not merely to matters communicated in
confidence by the client but also to all information protected by the
attorney-client privilege under applicable law or other information gained
in the professional relationship that the client has requested be held
inviolate or the disclosure of which would be embarrassing or would be
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likely to be detrimental to the client, whatever its source. A lawyer may
not disclose such information except as authorized or required by the
Rules of Professional Conduct or other law.

[5a] The rules governing confidentiality of information apply to a lawyer
who represents an organization of which the lawyer is an employee.

[6] The requirement of maintaining confidentiality of information relating
to representation applies to government lawyers who may disagree with
the policy goalsthat their representation is designed to advance.

Authorized Disclosure. [7] Alawyer isimpliedly authorized to make
disclosures about a client when appropriate in carrying out the
representation, except to the extent that the client's instructions or special
circumstances limit that authority. In litigation, for example, a lawyer may
disclose information by admitting a fact that cannot properly be disputed,
or in negotiation by making a disclosure that facilitates a satisfactory
conclusion.

[7a] Lawyers frequently need to consult with colleagues or other
attorneysin order to competently represent their clients' interests. An
overly strict reading of the duty to protect client information would render
it difficult for lawyers to consult with each other, which is an important
means of continuing professional education and devel opment. A lawyer
should exercise great carein discussing a client's case with another
attorney from whom advice is sought. Among other things, the lawyer
should consider whether the communication risks a waiver of the
attorney-client privilege or other applicable protections. The lawyer
should endeavor when possible to discuss a case in strictly hypothetical or
abstract terms. In addition, prior to seeking advice from another attorney,
the attorney should take reasonable steps to determine whether the
attorney from whom advice is sought has a conflict. The attorney from
whom advice is sought must be careful to protect the confidentiality of the
information given by the attorney seeking advice and must not use such
information for the advantage of the lawyer or athird party.

[7b] Compliance with Rule 1.6(b)(5) might require a written
confidentiality agreement with the outside agency to which the lawyer
discloses information.

[8] Lawyersin afirmmay, in the course of the firm's practice, disclose to

each other information relating to a client of the firm, unless the client has
instructed that particular information be confined to specified lawyers.
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Disclosure Adverseto Client. [9] The confidentiality ruleis subject to
limited exceptions. However, to the extent a lawyer isrequired or
permitted to disclose a client's confidences, the client will be inhibited
from revealing facts which would enable the lawyer to counsel against a
wrongful course of action. The public is better protected if full and open
communication by the client is encouraged than if it isinhibited.

[10] Several situations must be distinguished.

[11] First, the lawyer may not counsel or assist a client in conduct that is
criminal or fraudulent. See Rule 1.2(c). Smilarly, a lawyer has a duty
under Rule 3.3(a)(4) not to use false evidence. Thisduty is essentially a
special instance of the duty prescribed in Rule 1.2(c) to avoid assisting a
client in criminal or fraudulent conduct.

[12] Second, the lawyer may have been innocently involved in past
conduct by the client that was criminal or fraudulent. In such a situation
the lawyer has not violated Rule 1.2(c), because to "counsel or assist”
criminal or fraudulent conduct requires knowing that the conduct is of
that character.

[13] Third, the lawyer may learn that a client intends prospective criminal
conduct. As stated in paragraph (c)(1), the lawyer is obligated to reveal
such information. Some discretion isinvolved asit is very difficult for a
lawyer to "know" when proposed criminal conduct will actually be carried
out, for the client may have a change of mind.

[ 14] The lawyer's exercise of discretion requires consideration of such
factors as the nature of the lawyer's relationship with the client, the
nature of the client's intended conduct, the lawyer's own involvement in
the transaction, and factors that may extenuate the conduct in question.
Where practical, the lawyer should seek to persuade the client to take
appropriate action. In any case, a disclosure adverse to the client's interest
should be no greater than the lawyer reasonably believes necessary to the
purpose.

Withdrawal. [15] If the lawyer's services will be used by the client in
materially furthering a course of criminal or fraudulent conduct, the
lawyer must withdraw, as stated in Rule 1.16(a)(1).

[16] After withdrawal the lawyer isrequired to refrain from making

disclosure of the client's confidences, except as otherwise provided in Rule
1.6. Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer
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from giving notice of the fact of withdrawal, and the lawyer may also
withdraw or disaffirm any opinion, document, affirmation, or the like.

[17] Wherethe client is an organization, the lawyer may be in doubt
whether contemplated conduct will actually be carried out by the
organization. Where necessary to guide conduct in connection with this
Rule, the lawyer may make inquiry within the organization as indicated in
Rule 1.13(b).

Dispute Concerning a Lawyer's Conduct. [18] Where a legal claim or
disciplinary charge alleges complicity of the lawyer in a client's conduct or
other misconduct of the lawyer involving representation of the client, the
lawyer may respond to the extent the lawyer reasonably believes
necessary to establish a defense. The same is true with respect to a claim
involving the conduct or representation of a former client. The lawyer's
right to respond arises when an assertion of such complicity has been
made. Paragraph (b)(2) does not require the lawyer to await the
commencement of an action or proceeding that charges such complicity,
so that the defense may be established by responding directly to a third
party who has made such an assertion. The right to defend, of course,
applies where a proceeding has been commenced. Where practicable and
not prejudicial to the lawyer's ability to establish the defense, the lawyer
should advise the client of the third party's assertion and request that the
client respond appropriately. In any event, disclosure should be no greater
than the lawyer reasonably believesis necessary to vindicate innocence,
the disclosure should be made in a manner which limits access to the
information to the tribunal or other persons having a need to know it, and
appropriate protective orders or other arrangements should be sought by
the lawyer to the fullest extent practicable.

[19] If the lawyer is charged with wrongdoing in which the client's
conduct isimplicated, the rule of confidentiality should not prevent the
lawyer from defending against the charge. Such a charge can ariseina
civil, criminal or professional disciplinary proceeding, and can be based
on awrong allegedly committed by the lawyer against the client, or on a
wrong alleged by a third person; for example, a person claiming to have
been defrauded by the lawyer and client acting together. A lawyer entitled
to a fee is permitted by paragraph (b)(2) to prove the services rendered in
an action to collect it. This aspect of the Rule expresses the principle that
the beneficiary of a fiduciary relationship may not exploit it to the
detriment of the fiduciary. As stated above, the lawyer must make every
effort practicable to avoid unnecessary disclosure of information relating
to a representation, to limit disclosure to those having the need to know it,
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and to obtain protective orders or make other arrangements minimizing
the risk of disclosure.

Disclosures Otherwise Required or Authorized. [20] If a lawyer iscalled
as a witness to give testimony concerning a client, absent waiver by the
client, paragraph (a) requires the lawyer to invoke the attor ney-client
privilege when it is applicable. Except as permitted by Rule 3.4(d), the
lawyer must comply with the final orders of a court or other tribunal of
competent jurisdiction requiring the lawyer to give information about the
client.

[21] The Rules of Professional Conduct in various circumstances permit
or require a lawyer to disclose information relating to the representation.
SeeRules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, a lawyer
may be obligated or permitted by other provisions of law to give
information about a client. Whether another provision of law super sedes
Rule 1.6 isa matter of interpretation beyond the scope of these Rules, but
a presumption should exist against such a supersession.

Attorney Misconduct [21a] Self-regulation of the legal profession
occasionally places attorneys in awkward positions with respect to their
obligations to clients and to the profession. Paragraph (c)(3) requires an
attorney who has information indicating that another attorney has
violated the Rules of Professional Conduct, learned during the cour se of
representing a client, to request the permission of the client to disclose the
information necessary to report the misconduct to disciplinary authorities.
In requesting consent, the attorney must inform the client of all reasonably
foreseeabl e consequences of both disclosure and non-disclosure.

[21b] Although paragraph (c)(3) requires that authorized disclosure be
made promptly, a lawyer does not violate this Rule by delaying in
reporting attorney misconduct for the minimum period of time necessary
to protect a client's interests. For example, a lawyer might choose to
postpone reporting attorney misconduct until the end of litigation when
reporting during litigation might harmthe client's interests.

Former Client. [22] The duty of confidentiality continues after the
client-lawyer relationship has terminated.

Definition of Practice of Law Determine Whether Attorney-Client Relationship
Exigs. - “The exigence of an attorney-client relationship is determined by the
definition of the practice of law in the Rules of Court. This definitionisfound in




Part Six, Subsection A of Section 1 of the VirginiaRules of Court." LEO
1184. Thisrule provides.

1.

Generdly, the rdlaion of attorney and client exists, and oneis deemed
to be practicing law whenever he furnishes to another advice or service
under circumstances which imply his possesson and use of legd
knowledge or sKill.

Specificaly, the relation of attorney and client exists, and one is deemed
to be practicing law whenever:

a

One undertakes for compensation, direct or indirect, to advise
another, not his regular employer, in any matter involving the
gpplication of legd principlesto facts or purposes or desires.

One, other than as aregular employee acting for his employer,
undertakes, with or without compensation, to prepare for
another legd instruments of any character, other than notices or
contracts incident to the regular course of conducting alicensed
business.

One undertakes, with or without compensation, to represent
the interest of another before any tribund -- judicid,
adminidrative, or executive -- otherwise than in the

presentation of facts, figures, or factual conclusions, as
distinguished from legd conclusions, by an employee regularly
and bona fide employed on asdary basis, or by one specidly
employed as an expert in respect to such facts and figures when
such representation by such employee or expert does not
involve the examination of witnesses or preparation of
pleadings.

One holds himsdlf or hersdf out to another as qudified or
authorized to practice law in the Commonwedth of Virginia

Because lavyers generdly hold themsdlves out as qudified or
authorized to practice law, under the Virginia Rules of Court it is
difficult for the attorney-client relationship not to begin upon aclient's
initid contact with an atorney.

Client's and Potential Client's Expectations Key. The rules concerning the

preservation of confidentidity of information assume the existence of an
attorney-client relationship. A key factor in determining whether such a
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relationship exigts is whether the person spesking with the attorney has an
expectation of confidentidity in their consultations, even if the attorney does not
ultimately represent the client. While the fact that an attorney is compensated
for aninitia consultation would be very strong evidence that the atorney-client
relationship had begun, the fact that an attorney is not compensated for such a
consultation is only afactor to consder when evauating the potentia client's
expectation.

Socid Engagements. Even when alawyer learns information at atime when he
does not believe heis acting in his professond capacity, the attorney-client
relationship may arise and the lawyer will be bound by the duties of
confidentidity.

a A lawyer who learns confidences during a professiond
discusson a asocid engagement may not reved the contents
without the client's consent. The client's expectations determine
whether the rdationship begins. LEO 629.

b. A lawyer partner was acquainted with avictim's family for
many years and acquired confidences about the victim's family
through socid contacts. Because the family never sought or
received legad advice from the partner and none of the
discussions occurred in the lawyer's "professional capacity asa
lawyer, to which an expectation of confidentidity might attach,
as opposed to conversations between friends' the lawyer's
partner could represent the defendant LEO 1697.

Interviewing Potential Clients and Confidentiaity Even If No Attorney Client
Rdationship Arises. - When a person discusses with alawyer the possibility of
employing the lawyer, but no attorney-client relaionship ensues, the information
reveded to the attorney is nevertheless protected under Rule 1.6(a). Aninitia
consultation with an attorney crestes an expectation of confidentidity even
where no attorney-client relationship arises in other respects.

1 A lawyer interviewing potentid co-defendantsin acrimina matter might
learn confidentia information from one that would preclude the
representation of another. Even if thefirst potentia client consented, the
lawyer could not represent the other crimina defendant because of the
possible use of the firgt prospective client's confidences againgt the
prospective client. LEO 1363

2. Legd ad society lavyerswho are involved in client intake and advice
must maintain the confidentidity of what they have learned. “It is

[-10



irrdlevant whether or not an attorney-client relaionship ensued” asa
result of any dient intake interviews, and it is adso “irrdlevant whether or
not the attorneys actudly remember” the confidentia information
imparted to them. LEO 1757

3. A non-lawyer legd aid employee obtains generd financid information
from applicants to determine if they meet the pro bono standards. The
"intake interview by non-lawyer staff personnd to determine a person's
digibility for legd ad services' (without the furnishing of any legd
advice) does not create an attorney-client relationship with the lega ad
office. However, identifying data about a potentid legd ad office client
is a secret which cannot be disclosed without the potentid client's
consent. However, to prevent denying access to legd aid servicesto
other potentid clients, the Bar recommended that the intake specidist
obtain awritten informed consent at the intake interview in which the
prospective client acknowledges "that the limited information given will
not be treated as confidentia for purposes of enabling the legd ad
office to screen for conflicts or to make referrals.” LEO1633

4, A university pre-paid sudent lega service office represents sudentsin
crimind matters. While the mere initid consultation with a sudent-
defendant does not creste an attorney-client relationship, the meeting
"crested an expectation of confidentidity” that the lawyer must respect.
LEO 1453.

Lawyer In Non-Lawyer Context Must Disclose If Confidences Will Not Be
Maintained. A lawyer working a a tae ingtitution of higher learning may enter
into an employment contract under which the lawvyer must disclose to the
adminigration information theat the lawvyer has obtained from those seeking legd
advice. Although an "expectation of confidentidity” may arise in Stuaionsin
which no attorney-client reationship exists, the lavyer may resolve any
problems by issuing "a disclamer to colleagues or sudentsindicating that no
atorney/dient reationship will be formed and any information received will not
be treated as secret or confidential.” LEO 1601.
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ENGAGEMENT LETTERS.

A.

RULE 1.5 Fees.

(@) A lawyer'sfee shall bereasonable. Thefactorsto be considered in
deter mining the reasonableness of a fee include the following:

(1) thetimeand labor required, the novelty and difficulty of the
guestionsinvolved, and the skill requisite to perform the legal service

properly;

(2) thelikelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment by the

lawyer;

(3) thefee customarily charged in thelocality for similar legal
services,

(4) the amount involved and the results obtained;

(5) thetime limitationsimposed by the client or by the
circumstances,

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or
lawyer s performing the services; and

(8) whether the feeisfixed or contingent.

(b) The lawyer's fee shall be adequately explained to the client. When

thelawyer hasnot regularly represented the client, the amount, basis or
rate of the fee shall be communicated to the client, preferably in writing,
before or within a reasonable time after commencing the representation.

(c) A feemay be contingent on the outcome of the matter for which the
serviceisrendered, except in a matter in which a contingent feeis
prohibited by paragraph (d) or other law. A contingent fee agreement
shall gtatein writing the method by which thefeeisto be deter mined,
including the per centage or per centagesthat shall accrueto the lawyer
in the event of settlement, trial or appeal, litigation and other expenses
to be deducted from the recovery, and whether such expensesareto be
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deducted beforeor after the contingent fee is calculated. Upon
conclusion of a contingent fee matter, the lawyer shall provide the client
with awritten statement stating the outcome of the matter and, if there
isarecovery, showing theremittanceto the client and the method of its
determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect a
contingent fee:

(1) in adomestic relations matter, except in rare instances; or
(2) for representing a defendant in a criminal case.

(e) A division of a fee between lawyerswho are not in the samefirm
may be made only if:

(2) theclient isadvised of and consentsto the participation of all
the lawyersinvolved;

(2) theterms of the division of the fee are disclosed to the client
and the client consentsther eto;

(3) thetotal feeisreasonable; and

(4) thedivision of feesand the client's consent is obtained in
advance of the rendering of legal services, preferably in writing.

Commentsto Rule 1.5.

Basis or Rate of Fee [1] When the lawyer has regularly represented a
client, they ordinarily will have evolved an under standing concerning the
basis or rate of the fee. In a new client-lawyer relationship, however, an
under standing as to the amount, basis, or rate of the fee should be
promptly established. It is not necessary to recite all the factors that
underlie the basis of the fee, but only those that are directly involved in its
computation. It is sufficient, for example, to state that the basic rateis an
hourly charge or a fixed amount or an estimated amount, or to identify
the factors that may be taken into account in finally fixing the fee. A
written statement concer ning the fee reduces the possibility of

misunder standing. Furnishing the client with a simple letter,
memorandum, receipt or a copy of the lawyer's customary fee schedule
may be sufficient if the basis or rate of the fee is set forth.
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Terms of Payment [2] A lawyer may require advance payment of a fee,
but is obliged to return any unearned portion. See Rule 1.16(d). A lawyer
may accept property in payment for services, such as an ownership
interest in an enterprise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subject matter of the
litigation contrary to Rule 1.8(j). However, a fee paid in property instead
of money may be subject to special scrutiny because it involves questions
concerning both the value of the services and the lawyer's special
knowledge of the value of the property.

[3] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or performthemin a way
contrary to the client's interest. For example, a lawyer should not enter
into an agreement whereby services are to be provided only up to a stated
amount when it is foreseeabl e that more extensive services probably will
be required, unless the situation is adequately explained to the client.
Otherwise, the client might have to bargain for further assistance in the
midst of a proceeding or transaction. However, it is proper to define the
extent of servicesin light of the client's ability to pay. A lawyer should not
exploit a fee arrangement based primarily on hourly charges by using
wasteful procedures. When considering whether a contingent feeis
consistent with the client's best interest, the lawyer should offer the client
alternative bases for the fee and explain their implications. Applicable law
may impose limitations on contingent fees, such as a ceiling on the
percentage. In any event, a fee should not be imposed upon a client, but
should be the result of an informed decision concerning reasonable
alternatives.

Contingent Fees in Domestic Relations Cases [3a] An arrangement for a
contingent fee in a domestic relations matter has been previously
considered appropriate only in those rare instances where:

(a) the contingent fee is for the collection of, and is to be paid out
of (i) accumulated arrearagesin child or spousal support; (ii) an
asset not previously viewed or contemplated as a marital asset by
the parties or the court; (iii) a monetary award pursuant to
equitable distribution or under a property settlement agreement;

(b) the parties are divorced and reconciliation is not a realistic
prospect;

(c) the children of the marriage are or will soon achieve the age of
maturity and the legal services rendered pursuant to the
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contingent fee arrangement are not likely to affect their
relationship with the non-custodial parent;

(d) the client isindigent or could not otherwise obtain adequate
counsel on an hourly fee basis; and

(e) the fee arrangement is fair and reasonable under the
circumstances.

Division of Fee [4] A division of feerefersto a single billing to a client
covering the fee of two or more lawyers who are not in the same firm. A
division of fee facilitates association of more than one lawyer in a matter
in which neither alone could serve the client as well, and most often is
used when the fee is contingent and the division is between a referring
lawyer and atrial specialist.

Disputes over Fees [5] If a procedure has been established for resolution
of fee disputes, such as an arbitration or mediation procedure established
by the bar, the lawyer should conscientiously consider submitting to it.
Law may prescribe a procedure for determining a lawyer's fee, for
example, in representation of an executor or administrator, a classor a
person entitled to a reasonable fee as part of the measure of damages. The
lawyer entitled to such a fee and a lawyer representing another party
concerned with the fee should comply with the prescribed procedure.

Fees. Engagement |etters should always address fees. Rule 1.5(b) requires
that fees be adequatdly explained, preferable in writing, either before or within a
reasonable time of commencing representation. Thisinformation should include
amount, bas's, or rate of the fee and how it shall be computed.

Expenses. Engagement letters should address expenses, describing the nature
of expenses which may be incurred on the client’ s behaf and the client’s
obligation to pay those expenses.

Billing. Engagement letters should aso address the timing of hilling and
expected payments. It is permissible to charge interest on outstanding
balances, provided such fees are agreed to by aclient after full disclosure.

Retainer Funds. If aretainer isto be obtained from the client, the engagement
letter should address the amount to be held, how the funds will be held
(commingled with other escrowed funds or in a separate account for the client),
and how and when dishursements will be made from those funds. Additiondly,
the letter should address the replenishment of the retainer funds, and any

[-15



suspengon of services which will result upon the failure to maintain an
appropriate escrow balance. But see Rule 1.16(b) regarding the obligation not
to cause amateria adverse effect on the interests of the client.

Limitation of Client's Right to Terminate Representation Engagement |letter
may not limit a client’s ability to terminate lawyer’s services (Rule 1.16(3)(3)).
Except where court permission is necessary, alawyer is obligated to withdraw
whenever discharged by aclient.

Termination of Representation By Lawyer. Engagement letter should explicitly
address how and when the lawyer may terminate representation. But see Rule
1.16(b) regarding the obligation not to cause amateria adverse effect on the
interests of the client.

Arbitration Provigons. Provisons requiring arbitration are permissible so long
asthereis proper disclosure and the client consents. Note that in LEO 638 the
Bar seemed to require that a client must actudly seek independent counsel
regarding an arbitration provison, but in the following decisons did not impose
such arequirement:

1 Fee Disputes. A retainer letter requiring arbitration of fee disputes does
not amount to a per se violation of the Code aslong as: thereis "full and
adequate disclosure asto dl possible consequences’ of the agreement;
the client consents; and the arrangement is not "unconscionable, unfair,
or inequitable when made." LEO 1586

2. Mapractice Clams. The Bar held that it is not per seimproper for a
client engagement agreement to provide for binding arbitration of lega
malpractice claims as long as there is adequate disclosure and consent.
They noted, however that an initiadly-acceptable engagement agreement
might become improper given the "occurrence of unusud and
extraordinary facts and circumstances not contemplated at the outset of
the representation.” Appropriate disclosures might include "waiver of
triad by jury or by the court, discovery, evidentiary rules, arbitrator
selection, scope of award, expense, appd late rights, findity of award,
enforcement of award." LEO 1707

Limitation of Liahility For Mapractice Clams. May Not Attempt To Limit
Ligbility. Rule 1.8(h) generdly prohibits alawyer from prospectively limited his
ligbility to aclient for malpractice, except alawyer may make such an
agreement with aclient of which the lavyer is an employee as long as the client
isindependently represented in making the agreement. A lawyer may not
contractudly define services which condtitute the practice of law as not
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amounting to legd services and thereby limit his professond ligbility. LEO
1412

Scope of Representation. Engagement letters should always address the scope
of the anticipated engagement.

V. LIMITATIONS ON SCOPE OF REPRESENTATION.

A.

RULE 1.2 Scope of Representation.

(a) A lawyer shall abide by a client's decisions concer ning the objectives
of representation, subject to paragraphs (b), (c), and (d), and shall
consult with the client asto the means by which they areto be pursued.
A lawyer shall abide by a client'sdecision, after consultation with the
lawyer, whether to accept an offer of settlement of a matter. Ina
criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, asto a plea to be entered, whether to
waivejury trial and whether the client will testify.

(b) A lawyer may limit the objectives of the representation if the client
consents after consultation.

(c) A lawyer shall not counsd aclient to engage, or assist aclient, in
conduct that the lawyer knowsis criminal or fraudulent, but a lawyer
may discussthe legal consequences of any proposed cour se of conduct
with a client and may counsel or assist a client to make a good faith
effort to determine the validity, scope, meaning, or application of the
law.

(d) When alawyer knowsthat a client expects assistance not per mitted
by the Rules of Professional Conduct or other law, the lawyer shall
consult with the client regarding the relevant limitations on the lawyer's
conduct.

Commentsto Rule 1.2.

Scope of Representation. [1] Both lawyer and client have authority and
responsibility in the objectives and means of representation. The client has
ultimate authority to determine the purposes to be served by legal
representation, within the limits imposed by the law and the lawyer's
professional obligations. Within those limits, a client also has a right to
consult with the lawyer about the means to be used in pursuing those
objectives. In that context, a lawyer shall advise the client about the
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advantages, disadvantages, and availability of dispute resolution
processes that might be appropriate in pursuing these objectives. At the
same time, a lawyer is not required to pursue objectives or employ means
simply because a client may wish that the lawyer do so. A clear distinction
between objectives and means sometimes cannot be drawn, and in many
cases the client-lawyer relationship partakes of a joint undertaking. In
guestions of means, the lawyer should assume responsibility for technical
and legal tactical issues, but should defer to the client regarding such
guestions as the expense to be incurred and concern for third persons who
might be adver sely affected. These Rules do not define the lawyer's scope
of authority in litigation.

[2] In a case in which the client appearsto be suffering mental disability,
the lawyer's duty to abide by the client's decisionsis to be guided by
reference to Rule 1.14.

Independence from Client's Views or Activities. [ 3] Legal representation
should not be denied to people who are unable to afford legal services, or
whose cause is controversial or the subject of popular disapproval. By the
same token, a lawyer's representation of a client, including representation
by appointment, does not constitute an endor sement of the client's
political, economic, social or moral views or activities.

Services Limited in Objectives or Means. [4] The objectives or scope of
services provided by a lawyer may be limited by agreement with the client
or by the terms under which the lawyer's services are made available to
the client. For example, a retainer may be for a specifically defined
purpose. Representation provided through a legal aid agency may be
subject to limitations on the types of cases the agency handles. When a
lawyer has been retained by an insurer to represent an insured, the
representation may be limited to matters related to the insurance
coverage. The terms upon which representation is undertaken may
exclude specific objectives or means. Such limitations may exclude
objectives or means that the lawyer regards as repugnant or imprudent.

[5] An agreement concerning the scope of representation must accord
with the Rules of Professional Conduct and other law. Thus, the client
may not be asked to agree to representation so limited in scope asto
violate Rule 1.1, or to surrender the right to terminate the lawyer's
services or theright to settle litigation that the lawyer might wish to
continue.
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Criminal, Fraudulent and Prohibited Transactions. [6] A lawyer is
required to give an honest opinion about the actual consequences that
appear likely to result froma client's conduct. The fact that a client uses
advice in a course of action that iscriminal or fraudulent does not, of
itself, make a lawyer a party to the course of action. However, a lawyer
may not knowingly assist a client in criminal or fraudulent conduct. There
isa critical distinction between presenting an analysis of legal aspects of
guestionable conduct and recommending the means by which a crime or
fraud might be committed with impunity.

[ 7] When the client's course of action has already begun and is
continuing, the lawyer's responsibility is especially delicate. The lawyer is
not permitted to reveal the client's wrongdoing, except where permitted or
required by Rule 1.6. However, the lawyer isrequired to avoid furthering
the purpose, for example, by suggesting how it might be concealed. A
lawyer shall not continue assisting a client in conduct that the lawyer
originally supposesis legally proper but then discoversiscriminal or
fraudulent. See Rule 1.16.

[8] Wherethe client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.

[9] Paragraph (c) applies whether or not the defrauded party is a party to
the transaction. Hence, a lawyer should not participatein a sham
transaction; for example, a transaction to effectuate criminal or
fraudulent escape of tax liability. Paragraph (c) does not preclude
undertaking a criminal defense incident to a general retainer for legal
services to a lawful enterprise. The last clause of paragraph (c) recognizes
that determining the validity or interpretation of a statute or regulation
may require a course of action involving disobedience of the statute or
regulation or of the interpretation placed upon it by gover nmental
authorities. See also Rule 3.4(d).

Limitation of Scope Is Ethicaly Permissible. Rule 1.2(b) permits the limitation
of the scope of alawyer’ s representation of a client, if the client consents after
consultation.

1. May limit scope of representation and limit other actions which dlient
may pursue during representation, provided there is full and adequate
disclosure and the client consents. In the Legal Aid context, thereis
some question as to whether the client may make atruly free and
volitiona consent if the client haslittle or no other opportunity of
securing counsdl. LEO 1193
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2. The limitation on scope of representation may not impair the client's
rights. Excluding services related to a gpousd support clam until child
support issues resolved is permissible, provided that the legdl rightsto
collect the spousal support are preserved by the lawyer attempting to
limit the scope of the representation to the child support issues. In such
LEO 1193

May Limit Scope Generdly and May Limit Types of Services To Be Utilized
To Achieve Objective. Thelimitation may be on the scope of the
representation in generd, or it may be on the scope of the services to be
provided in connection with the representation .

Limitations May Not Infringe On The Lawyer's Duty of Competence. The
scope of representation may not be so limited asto infringe on the lawyer’s
duty of competence under Rule 1.1. Nor may the scope of the client’s
participation be limited so that he or she could not terminate the lawyer's
services or could not make find decisions regarding settlement of litigation.

Third Party Limitations on Scope of Representation. It isunethica for an
attorney to agree to an insurance carrier’ s restrictions on the atorney’s
representation of an insured absent full disclosure and consent of the client at
the outset of the representation and absent a determination that the client’s
rights will not be materidly impaired by the redtrictions. LEO 1723.

Limitation of Scope Prohibited In Some Court Appointed Cases. 1005 A
court-gppointed lawyer has an ethicad duty to file post-conviction motions
requested by the client (unless they are ill-founded or the lawyer withdraws)
because the Virginia statute governing court-gppointed lawyers indicates that
the duty of representation includes appedls. LEO 1005.

DECLINING OR TERMINATING REPRESENTATION.

A.

RULE 1.16 Declining Or Terminating Representation

(a) Except asstated in paragraph (c), alawyer shall not represent a
client or, whererepresentation has commenced, shall withdraw from the
representation of a client if:

(2) therepresentation will result in violation of the Rules of
Professional Conduct or other law;
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(2) the lawyer's physical or mental condition materially impairs
the lawyer's ability to represent the client; or

(3) thelawyer isdischarged.

(b) Except as stated in paragraph (c), alawyer may withdraw from
representing a client if withdrawal can be accomplished without material
adver se effect on the interests of the client, or if:

(2) theclient persistsin a cour se of action involving the lawyer's
servicesthat the lawyer reasonably believesisillegal or unjust;

(2) theclient has used the lawyer's servicesto perpetrate a
cimeor fraud,

(3) aclient insists upon pursuing an objective that the lawyer
consdersrepugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given reasonable
war ning that the lawyer will withdraw unlessthe obligation isfulfilled;

(5) the representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably difficult by the
client; or

(6) other good cause for withdrawal exists.

(©) In any court proceeding, counse of record shall not withdraw except
by leave of court after compliance with notice requirements pursuant to
applicablerulesof court. In any other matter, alawyer shall continue
representation notwithstanding good cause for terminating the
representation, when ordered to do so by atribunal.

(d) Upon termination of representation, alawyer shall take stepstothe
extent reasonably practicableto protect a client'sinterests, such as
giving reasonable notice to the client, allowing time for employment of
other counsd, refunding any advance payment of fee that has not been
earned and handling records asindicated in paragraph (e).

(e) All original, client-furnished documentsand any originals of legal

instruments or official documents which arein the lawyer's possession
(wills, corporate minutes, etc.) arethe property of the client and shall be
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returned to the client upon request, whether or not the client has paid
the fees and costs owed the lawyer. If the lawyer wantsto keep a copy
of such original documents, the lawyer must incur the cost of duplication.
Upon request, the client must also be provided copies of the following
documents from the lawyer'sfile, whether or not the client has paid the
feesand costs owed the lawyer: lawyer/client and lawyer /third-party
communications; the lawyer's copies of client-furnished documents
(unlessthe originals have been returned to the client pursuant to this
paragraph); pleadings and discovery responses, working and final drafts
of legal instruments, official documents, investigative reports, legal
memoranda, and other attorney work product documents prepared for
the client in the cour se of the representation; research materials, and
bills previoudy submitted to the client. Although the lawyer may bill and
seek to collect from the client the costs associated with making a copy
of these materials, the lawyer may not use the client'srefusal to pay for
such materialsasabasisto refuse the client'srequest. The lawyer,
however, isnot required under this Ruleto provide the client copies of
billing records and documentsintended only for internal use, such as
memor anda prepared by the lawyer discussing conflicts of interest,
staffing consider ations, or difficulties arising from the lawyer/client
relationship.

Commentsto Rule 1.16.

[1] A lawyer should not accept or continue representation in a matter
unlessit can be performed competently, promptly, without improper
conflict of interest and to completion.

Mandatory Withdrawal [2] A lawyer ordinarily must decline or withdraw
from representation if the client demands that the lawyer engage in
conduct that isillegal or violates the Rules of Professional Conduct or
other law. The lawyer is not obliged to decline or withdraw simply because
the client suggests such a course of conduct; a client may make such a
suggestion in the hope that a lawyer will not be constrained by a
professional obligation.

[3] When alawyer has been appointed to represent a client, withdrawal
ordinarily requires approval of the appointing authority. See also Rule 6.2.
Difficulty may be encountered if withdrawal is based on the client's
demand that the lawyer engage in unprofessional conduct. The court may
wish an explanation for the withdrawal, while the lawyer may be bound to
keep confidential the facts that would constitute such an explanation. The
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lawyer's statement that professional considerations require termination of
the representation ordinarily should be accepted as sufficient.

Discharge [4] A client hasaright to discharge a lawyer at any time, with
or without cause. Wher e future dispute about the withdrawal may be
anticipated, it may be advisable to prepare a written statement reciting
the circumstances.

[5] Whether a client can discharge appointed counsel may depend on
applicable law. A client seeking to do so should be given a full explanation
of the consequences. These consequences may include a decision by the
appointing authority that appointment of successor counsel is unjustified,
thus requiring the client to proceed pro se.

[6] If the client is mentally incompetent, the client may lack the legal
capacity to discharge the lawyer, and in any event the discharge may be
seriously adverse to the client's interests. The lawyer should make special
effort to help the client consider the consequences and, in an extreme
case, may initiate proceedings for a conservatorship or similar protection
of the client. See Rule 1.14.

Optional Withdrawal [7] A lawyer may withdraw from representation in
some circumstances. The lawyer has the option to withdraw if it can be
accomplished without material adverse effect on the client's interests.
Withdrawal is also justified if the client persistsin a course of action that
the lawyer reasonably believesisillegal or unjust, for a lawyer is not
required to be associated with such conduct even if the lawyer does not
further it. Withdrawal is also permitted if the lawyer's services were
misused in the past even if that would materially prejudice the client. The
lawyer also may withdraw where the client insists on a repugnant or
imprudent objective.

[8] Alawyer may withdraw if the client refuses to abide by the terms of
an agreement relating to the representation, such as an agreement
concerning fees or court costs or an agreement limiting the obj ectives of
the representation.

Assisting the Client upon Withdrawal [9] Even if the lawyer has been
unfairly discharged by the client, a lawyer must take all reasonable steps
to mitigate the consequences to the client. Whether or not a lawyer for an
organization may under certain unusual circumstances have a legal
obligation to the organization after withdrawing or being discharged by
the organization's highest authority is beyond the scope of these Rules.
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Retention of Client Papers or File When Client Fails or Refusesto Pay
Fees/Expenses Owed to Lawyer. [ 10] Paragraph (e) eschews a
"prejudice" standard in favor of a more objective and easily-applied rule
governing specific kinds of documentsin the lawyer's files.

Situations Where A Lawyer Is Prohibited From Representing Potentid Client.
A lawyer may not represent aclient if the representation would result in a
violation of the Rules or other law, or if his physicad or menta condition
materialy impairs his ability to represent the client. A lawyer should not accept
representation unless it may be performed competently, diligently, without
conflict of interest, and to completion.

A Lawyer May Withdraw At Any Time, Provided No Materid Effect On
Client. Unlessalawyer isserving as counsd of record, alawyer may withdraw
from representing aclient if the withdrawa may be accomplished without
material adverse effect on the interests of the client.

1. A lawyer representing a prisoner pro bono who determines that the
case is meritless and who seeks court permission to withdraw may not
advise the court of the lawyer's conclusions about the case evenif it
means the court will not alow the lawyer to withdraw. LEO 435.

2. A lawyer who suspects that a client has committed fraud before the
representation may "accept at face vaue' that the client's story is "bona
fide" unless the lawyer "knows or, in the exercise of due diligence upon
reasonable inquiry during the attorney/client relaionship, the attorney
should know of information to the contrary.” Thus, the lawvyer must
maintain the client's confidences and secrets and has no duty to
"confront the client and inquire directly about the client's prior conduct.”
However, nothing prohibits the lawyer from "investigating the matter
further." If the lawyer "bdlieves that the fraud is obvious' even though
the lawyer never receives a confession from the client, the lavyer
should "move to voluntarily withdraw" a atime "that does not materidly
prejudice the client.” LEO 1687.

3. A court-gppointed lawyer is not obligated to gpped acrimina
conviction beyond the Supreme Court of Virginia, but must advise the
client of deadlines and offer to make information available if the client
wishesto appeal. LEO 525.

In Certain Stuations, A Lawyer May Withdraw Even If Materid Adverse
Effect On Client. Withdrawd is permitted, even if there may be amaterialy
adverse effect on the client when the client persstsin a course of action which
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the lawyer reasonably believesto beillegd or unjugt, or if the lawyer's services
were misused in the past, or where the client ingsts on a repugnant or
imprudent objective. If aclient breaches the terms of an agreement related to
the representation, such as an engagement agreement, the lawyer may withdraw
after giving a reasonable warning that the lawyer will withdraw unless the
obligation isfulfilled. A lawvyer may aso withdraw if the representation will
result in an unreasonable financia burden on the lawyer, if the representation
has been rendered unreasonably difficult by the client, or if thereis other good
cause for withdrawd. .

1 A legd ad lawyer may withdraw from representing alegd ad client if
from the beginning the representation did not meet legd ad guiddines,
thiswould be a breach of the agreement with Legd Aid. LEO 203.

2. If aclient liable for an indebtedness does not follow the lawyer's advise
to accept service of process but rather continues to avoid such process,
alawyer should withdraw from representing aclient. LEO 305.

3. A lawyer may withdraw from representing a client who renegeson a
settlement offer that the lawyer had communicated to the opposing
party. LEO 721.

4, If the statute of limitations is aout to run on aclam for adient whom
the lawvyer cannot find, the lawyer may file the action and Smultaneoudy
move to withdraw. LEO's 841 872, 897, 1088, 1173.

5. A lawyer may withdraw from representing a client who does not pay
the lawyer'shills. LEO 842.

6. A lawyer may withdraw from representing a dient found mentaly
incompetent, even if the client wants to apped the commitment order,
aslong asthe lawyer believes that existing law supports the court's
order, but the lawyer must prosecute the apped if the court deniesthe
withdrawa motion. LEO 908.

7. A lawyer may (but does not necessarily have to) withdraw -- without a
"noisy withdrawd" -- if the lawyer's services have been used without
the lawyer's knowledge to commit a fraud that is now completed.
ABA-366.

Withdrawa Not Permitted If Withdrawa Not Required and Would Prejudice
Client. Absent one of the enumerated grounds for withdrawa in Rule 1.16(a),
alawyer may not withdraw if such withdrawa would materidly prgudice the
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interests of the client. A lawyer representing adient (in acrimind matter in
which sentencing is pending) who admits that she gave police afdse
identification (usng another's driver's license) while being arrested for driving
while intoxicated: may not reved the dient's fraud on the third party (because it
does not involve the subject matter of the representation); must abide by the
client'sdecison if sheis determined to remain slent about the incident on the
court date for the driving arrest; may continue to represent the client in the
sentencing phase of the originad crimina matter but "must be careful not to
midead the court in any Satements’; may not invite the court in the sentencing
hearing to ask questions that would dlicit information about the driving arrest
incident; may not withdraw from representing the client in the underlying
crimina matter because it would prejudice the client (by prompting the court to
ask about the withdrawa); must advise the client of the risk that the lawyer
might be obligated to reved the driving arrest incident if asked direct questions
by the court at the sentencing hearing. LEO 1731.

Mandatory Withdrawal. A lawyer must withdraw from representetion if the
continued representation would result in aviolation of the Rules or other law, if
his physcd or mentd condition materidly impairs his ability to represent the
client, or if the lawyer is discharged by client (accept in cases where court
approva of withdrawd isrequired). A lawyer need not withdraw merdly
because a client suggests a course of conduct, but the lawvyer must withdraw if
the dlient indsts on pursing such conduct.

1 A lawyer named as trustee for the benefit of a non-represented sdller
must resign if the sdller later requests the lawyer to do so. LEO 336.

2. A lawyer must withdraw from a divorce matter when the lavyer was a
party to atelephone conversation (involving both clients and both
lawyers) about a settlement agreement over which the parties now
disagree, ancethe lawyer islikely to be awitnessin the dispute. LEO
901. Rule 3.7(b) requiresthat when alawyer learns or it becomes
obvious that the lawyer may become awitness other than on behalf of
the client and the testimony may be prgudicia to the client he must
withdraw from representation.

3. The duty not to file unwarranted or frivolous motions supercedes the
obligation of a court appointed lawyer to file an gppeal motion which
the lawyer consdered frivolous. Accordingly, the court gppointed
lawyer had an obligation to withdraw. LEO 1530.

4, When acrimind defendant's lawyer learned that his client clams that
the lawyer pressured the client into a plea of guilty againgt the client's
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wishes the lawyer has a conflict with the client that cannot be cured,
even with consent. The lawyer should move to withdraw, but “would
be bound to continue the representation” if the court denies the motion.
Until the lawyer withdraws, the lawyer must fully protect the client and
therefore (presumably) may have to advise the client about the
possibility of withdrawing the guilty plea. LEO 1558.

A lawyer who knows or believes that the lawyer's services are being
used to perpetrate a fraud must withdraw and may disaffirm documents
the lawyer has prepared, even if such a"noisy withdrawd" might reved
client confidences. A lawyer would be obligated to take these steps
even if the lawyer isfired before having the chance to withdraw.
ABA-366.

Withdrawa Prohibited By Third Party.

1.

Where alawyer is counsd of record, the lawyer must obtain court
gpprovd to withdraw. If the court refuses permisson to withdraw, a
crimind lawyer may not withdraw from representing a client even if the
client "specificaly and unequivocaly requested” that the lawyer
withdraw. LEO 514.

When alawyer is appointed to represent aclient by athird party,
withdrawa ordinarily requires the approva of the appointing authority.

Duties Upon Termination  Upon any termination of representation, whether by

the lawyer or the client, for any reason whatsoever, alawyer is obligated to
take al reasonable steps to mitigate the consequences of such termination to the
client. For example alawyer, may withdraw from representing a persona
injury client before filing alawsuit aslong as the lavyer advises the dient of: the
withdrawa; the gpplicable Satute of limitations; the necessity of the client hiring
another lawyer; and the client's entitlement to the return of papers and property.
LEO 559.

1.

Treatment of Files Upon Termination. Client files and copies of the
same may not be withheld from the client due to non-payment of the
lawyer'sfeesfor services or of permissble copying charges.

a Origind Documents and Legd Instruments. Rule 1.16(€)
makes it clear that dl origind, dient-furnished documents and
dl originds of any legd ingrumentsin alavyer’s possesson are
the property of the client. Upon request, these items must be
returned to the client, irrespective of whether or not the
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lawyer’ s fees have been paid. If the lawyer wants copies of
these documents, he may make them as his expense.

b. Other Documents Prepared In the Course of Representation
Other Than Those For Internd Office Use. A lawyer must
provide the client with copies of lawyer/client and lawyer/third-
party communications, copies of client-furnished documents
(other than originas required returned as described above),
pleadings and discover responses, working and fina drafts of
lega documents, officid documents, investigative reports, legd
memoranda and other attorney work product documents
prepared for the client in the course of the representation,
research materids, and bills previoudy submitted to the client.
The lawyer may hill the client for the costs associated with
copying these materids, however, the lawvyer must dill provide
the copies even if the client refusal to pay such codts.

C. Interna Office Use Documents. A lawyer is not required to
provide a client with copies of billing records and documents
intended for internd office use only, such as memoranda
prepared discussing conflicts of interest, saffing, or difficulties
arisgng from the lawyer/client reaionship.

2. Escrowed Funds. A lawyer who withdraws from representing a client
may exert acommon law possessory lien on funds being held in trust
for theclient. LEO 1591.

VI.  COMPETENCY.

A.

RULE 1.1 Competence. A lawyer shall provide competent
representation to a client. Competent representation requiresthe legal
knowledge, skill, thoroughness and prepar ation reasonably necessary
for the representation.

Commentsto Rule 1.1.

Legal Knowledge and Sill. [1] In determining whether a lawyer employs
the requisite knowledge and skill in a particular matter, relevant factors
include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the
field in question, the preparation and study the lawyer is able to give the
matter and whether it isfeasible to refer the matter to, or associate or
consult with, a lawyer of established competence in the field in question.
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In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some
circumstances.

[2] Alawyer need not necessarily have special training or prior
experience to handle legal problems of a type with which the lawyer is
unfamiliar. A newly admitted lawyer can be as competent as a practitioner
with long experience. Some important legal skills, such asthe analysis of
precedent, the evaluation of evidence and legal drafting, are required in
all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill
that necessarily transcends any particular specialized knowledge. A lawyer
can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through
the association of a lawyer of established competence in the field in
guestion.

[2a] Another important skill is negotiating and, in particular, choosing
and carrying out the appropriate negotiating strategy. Often it is possible
to negotiate a solution which meets some of the needs and interests of all
the parties to a transaction or dispute, i.e., a problem-solving strategy.

[3] Inan emergency a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral
to or consultation or association with another lawyer would be
impractical. Even in an emergency, however, assistance should be limited
to that reasonably necessary in the circumstances, for ill-consideration
under emergency conditions can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of
competence can be achieved by reasonable preparation. This applies as
well to a lawyer who is appointed as counsel for an unrepresented person.
Seealso Rule 6.2.

Thoroughness and Preparation. [5] Competent handling of a particular
matter includes inquiry into and analysis of the factual and legal elements
of the problem, and use of methods and procedures meeting the standards
of competent practitioners. It also includes adequate preparation. The
required attention and preparation are determined in part by what is at
stake; major litigation and complex transactions ordinarily require more
elaborate treatment than matters of lesser consequence.
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Maintaining Competence. [6] To maintain the requisite knowledge and
skill, a lawyer should engage in continuing study and education. The
Mandatory Continuing Legal Education requirements of the Rules of the
Supreme Court of Virginia set the minimum standard for continuing study
and education which a lawyer licensed and practicing in Virginia must
satisfy. If a system of peer review has been established, the lawyer should
consider making use of it in appropriate circumstances.

VIl.  DILIGENCE.

A.

RULE 1.3 Diligence

(@) A lawyer shall act with reasonable diligence and promptnessin
representing a client.

(b) A lawyer shall not intentionally fail to carry out a contract of
employment entered into with a client for professional services, but may
withdraw as per mitted under Rule 1.16.

(c) A lawyer shall not intentionally pregudice or damage a client during
the cour se of the professional relationship, except asrequired or
permitted under Rule 1.6 and Rule 3.3.

Commentsto Rule 1.3.

[1] A lawyer should pursue a matter on behalf of a client despite
opposition, obstruction or personal inconvenience to the lawyer, and may
take whatever lawful and ethical measures are required to vindicate a
client's cause or endeavor. A lawyer should act with commitment and
dedication to the interests of the client and with zeal in advocacy upon the
client's behalf. However, a lawyer is not bound to press for every
advantage that might be realized for a client. A lawyer has professional
discretion in determining the means by which a matter should be pursued.
SeeRule 1.2. A lawyer's work load should be controlled so that each
matter can be handled adequately.

[1a] Additionally, lawyers have long recognized that a more
collaborative, problem-solving approach is often preferable to an
adversarial strategy in pursuing the client's needs and interests.
Consequently, diligence includes not only an adversarial strategy but also
the vigorous pursuit of the client's interest in reaching a solution that
satisfies the interests of all parties. The client can be represented zealously
in either setting.
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[2] Perhaps no professional shortcoming is more widely resented than
procrastination. A client's interests often can be adver sely affected by the
passage of time or the change of conditions; in extreme instances, as when
a lawyer overlooks a statute of limitations, the client's legal position may
be destroyed. Even when the client's interests are not affected in
substance, however, unreasonable delay can cause a client needless
anxiety and undermine confidence in the lawyer's trustwor thiness.

[3] Unlesstherelationship isterminated as provided in Rule 1.16, a
lawyer should carry through to conclusion all matters undertaken for a
client. If a lawyer's employment is limited to a specific matter, the
relationship terminates when the matter has been resolved. If a lawyer has
served a client over a substantial period in a variety of matters, the client
sometimes may assume that the lawyer will continue to serve on a
continuing basis unless the lawyer gives notice of withdrawal. Doubt
about whether a client-lawyer relationship still exists should be clarified
by the lawyer, preferably in writing, so that the client will not mistakenly
suppose the lawyer islooking after the client's affairs when the lawyer has
ceased to do so. For example, if a lawyer has handled a judicial or
administrative proceeding that produced a result adverse to the client but
has not been specifically instructed concerning pursuit of an appeal, the
lawyer should advise the client of the possibility of appeal before
relinquishing responsibility for the matter.

Procragtination. The Comments to Rule 1.3 state that "no professiona
shortcoming is more widely resented than procragtination.” For thisreasoniit is
usualy dedrable to establish atimetable for completion of various tasks as early
as possible in the representation.

Need to Adhere To Timetable. Creating atimetable is the Sarting point, but
adhering to the timetable and advising the client of any materia delaysis equdly
important. Always advise clients of delays, they may not be liked but nothing is
worse than thinking your so unimportant that you don't deserve acdl.

Checklists and Follow-up. In today's busy environment, where multiple clients
and matters are juggled, it isimperative that checklists and tickler systems be
used in dl mattersto ensure that deadlines are not missed and that pending
matters are Smply overlooked. Additiondly, it ismost important that a closing
checklist be used to ensure that al the loose ends are tied up such asfiling
benefidary formsfor edate planning clients or filing financing satementsin
commercia transactions,
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Specid Guidance For Sole Prectitioners. The obligation of diligence requires
that alawyer prepare for the eventudity of his or her own death or disahility.
For sole practitioners this means that they should arrange with another lawyer
to be prepared to review their files and to make determinations regarding what
items might need immediate attention upon the lawyer's degth or disability.

VIIl. COMMUNICATIONSWITH CLIENT.

A.

RULE 1.4 Communication.

(a) A lawyer shall keep a client reasonably informed about the status of
amatter and promptly comply with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary
to per mit the client to make informed decisonsregarding the
representation.

(c) A lawyer shall inform the client of facts pertinent to the matter and of
communications from another party that may significantly affect
settlement or resolution of the matter.

Commentsto Rule 1.4.

[1] The client should have sufficient information to participate
intelligently in decisions concer ning the objectives of the representation
and the means by which they are to be pursued, to the extent the client is
willing and able to do so. For example, a lawyer negotiating on behalf of
a client should provide the client with facts relevant to the matter, inform
the client of communications from another party and take other
reasonabl e steps that permit the client to make a decision regarding an
offer from another party. A lawyer who receives from opposing counsel an
offer of settlement in a civil controversy or a proffered plea agreement in
a criminal case should promptly inform the client of its substance unless
prior discussions with the client have left it clear that the proposal will be
unacceptable. See Rule 1.2(a). Even when a client delegates authority to
the lawyer, the client should be kept advised of the status of the matter.

[1a] This continuing duty to keep the client informed includes a duty to
advise the client about the availability of dispute resolution processes that
might be more appropriate to the client's goals than the initial process
chosen. For example, information obtained during a lawyer-to-lawyer
negotiation may give rise to consideration of a process, such as mediation,
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wher e the parties themselves could be more directly involved in resolving
the dispute.

[2] Adequacy of communication dependsin part on the kind of advice or
assistance involved. For example, in negotiations where thereistimeto
explain a proposal, the lawyer should review all important provisions with
the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily
should consult the client on tactics that might injure or coerce others. On
the other hand, a lawyer ordinarily cannot be expected to describe trial or
negotiation strategy in detail. The guiding principleisthat the lawyer
should fulfill reasonable client expectations for information consi stent
with the duty to act in the client's best interests, and the client's overall
requirements as to the character of representation.

[3] Ordinarily, the information to be provided is that appropriate for a
client who is a comprehending and responsible adult. However, fully
informing the client according to this standard may be impracticable, for
example, where the client isa child or suffers from mental disability. See
Rule 1.14. When the client is an organization or group, it is often
impossible or inappropriate to inform every one of its members about its
legal affairs; ordinarily, the lawyer should address communications to the
appropriate officials of the organization. See Rule 1.13. Where many
routine matters are involved, a system of limited or occasional reporting
may be arranged with the client. Practical exigency may also requirea
lawyer to act for a client without prior consultation.

Withholding Information [4] In some circumstances, a lawyer may be
justified in delaying transmission of information when the client would be
likely to react imprudently to an immediate communication. Thus, a
lawyer might withhold a psychiatric diagnosis of a client when the
examining psychiatrist indicates that disclosure would harmthe client. A
lawyer may not withhold information to serve the lawyer's own interest or
convenience. Rules or court orders governing litigation may provide that
information supplied to a lawyer may not be disclosed to the client. Rule
3.4(d) directs compliance with such rules or orders.

Communication Integral Part of Other Duties. The duty of competence is
actudly an integrd part of the duties of competence and diligence. Aswith any
principal/agent relationship, the lawyer must keep her client adequately
informed to the extent necessary to enable the client to make informed
decisions regarding the representation. For example, this does not mean that an
edtate planning client needs to be made into an estate planning attorney, but it
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does mean that the lawyer must adequately explain to the client what his or her
documents provide and the implications of those provisons.

Need To Advise Client of Avallability of Dispute Resolutions Processes. The
Comments to Rulel.4 sates that alawyer has an obligation to advise her clients
of aternative dispute resolution processes such as mediation or arbitration.

Termination of Duty To Communicate. The duty to communicate normally
terminates when the attorney-client relaionship ends. For this reason aclosing
or termination letter should be sent to every client a the completion of the
representation to make the cessation of the representation clear. Absent an
agreement with the client to the contrary, the use of such aletter should relieve
the lawyer of a continued obligation to further advise the client asto changesin
the law or circumstances that might effect the client'slegd affairs.

Use of E-mail Communicetions Permitted.  Lawyers may ethicaly
communicate dient confidences using unencrypted e-mail sent over the Internet.
However, lawyers should discuss with their clients dternative methods of
communicating confidences that are "o highly sengtive that extraordinary
measures to protect the transmisson are warranted.” ABA-413

IX.  THEINCAPACITATED CLIENT.

A.

RULE 1.14 Client Under A Disability.

(a) When a client's ability to make adequately considered decisionsin
connection with the representation isimpaired, whether because of
minority, mental disability or for some other reason, the lawyer shall, as
far asreasonably possible, maintain a normal client-lawyer relationship
with the client.

(b) A lawyer may seek the appointment of a guardian or take other
protective action with respect to a client only when the lawyer
reasonably believesthat the client cannot adequately act in theclient's
own interest.

Commentsto Rule 1.14.

[1] The normal client-lawyer relationship is based on the assumption that
the client, when properly advised and assisted, is capable of making
decisions about important matters. When the client isa minor or suffers
from a mental disorder or disability, however, maintaining the ordinary
client-lawyer relationship may not be possible in all respects. In particular,
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an incapacitated person may have no power to make legally binding
decisions. Nevertheless, a client lacking legal competence often has the
ability to understand, deliberate upon, and reach conclusions about
matter s affecting the client's own well-being. Also, increasingly the law
recognizes intermediate degrees of competence. For example, children as
young as five or six years of age, and certainly those of ten or twelve, are
regarded as having opinions that are entitled to weight in legal
proceedings concerning their custody. So also, it is recognized that some
persons of advanced age can be quite capable of handling routine
financial matters while needing special legal protection concerning major
transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer's
obligation to treat the client with attention and respect. If the person has
no guardian or legal representative, the lawyer often must act as de facto
guardian. Even if the person does have a legal representative, the lawyer
should as far as possible accord the represented per son the status of

client, particularly in maintaining communication.

[3] If the client has a legal representative, the lawyer should ordinarily
look to the representative for decisions on behalf of the client. If thereis
no legal representative, the lawyer should seek such an appointment
where it would serve the client's best interests. Thus, if a disabled client
has substantial property that should be sold for the client's benefit,
effective completion of the transaction ordinarily requires appointment of
a legal representative. In many circumstances, however, appointment of a
legal representative may be expensive or traumatic for the client.
Evaluation of these considerationsis a matter of professional judgment on
the lawyer's part.

[4] If the lawyer represents the guardian as distinct fromthe ward, and is
aware that the guardian is acting adversely to the ward's interest, the
lawyer may have an obligation to prevent or rectify the guardian's
misconduct. See Rule 1.2(d).

Disclosure of the Client's Condition [5] Court rules generally provide
that minors or persons suffering mental disability shall be represented by a
guardian or next friend if they do not have a guardian. However,
disclosure of the client's disability can adversely affect the client's
interests. For example, raising the question of disability could, in some
circumstances, lead to proceedings for involuntary commitment. The
lawyer's position in such cases is an unavoidably difficult one. The lawyer
may seek guidance from an appropriate diagnostician.
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C. Objective Is To Preserve Normal Attorney-Client Relationship. In the case of
the client with diminished or diminishing cagpacity, Rule 1.14( @) requires and
attorney to attempt to maintain anorma attorney-client relationship. This
preservation of “normalcy” should be maintained for aslong as possble, in light
of the client’ s ahilities and capacity.

1 Whether adlient is under adisability is determined on a case by case
bass. Medical assstance may be necessary to make this
determination.

2. Comment [5] to Rule 1.14 recognizes that the disclosure of aclient's
disability can adversdly affect the client's interests. Disclosureis
permissble to seek guidance from an "agppropriate diagnogtician.” Care
must be taken to ensure that the person consulted will protect the
confidentidity of the dlient's condition until disclosure is unavoidable.

3. The Comments to Rule 1.14 place a particularly heavy burden on the
attorney to determine and direct the ethical course of action based upon
his assessment of the client’s abilities and circumstances. If aperson
has alegd representative, the attorney must now determine which
meatters require communication with the client with limited incapacity
and which only need be shared with the legal representative.

D. Need to Address Client’s Disability Trumps Confidentidity. In ABA Ethics,
Informa Op. 89-1530 it was held that an atorney may disclose information
regarding his client's behavior to a physician in order to obtain expert advice
regarding his capacity, thereby clarifying that an attorney’ s obligations under
Rule 1.6 (Confidentidity) must yield to the provisons of Rule 1.14 which are
designed to protect the incapacitated client.

X. FAIRNESS TO OPPOSING PARTY AND COUNSEL.

A. RULE 3.4 Fairness To Opposing Party And Counsdl. A lawyer shall
not:

(a) Obstruct another party's accessto evidence or alter, destroy or
conceal a document or other material having potential evidentiary value
for the purpose of obstructing a party's accessto evidence. A lawyer
shall not counsel or assist another person to do any such act.

(b) Advise or cause a person to secrete himsalf or herself or to leave the

jurigdiction of atribunal for the purpose of making that person
unavailable as a witnesstherein.
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(c) Falsify evidence, counsel or assist a witnessto testify falsely, or
offer an inducement to awitnessthat is prohibited by law. But a lawyer
may advance, guarantee, or pay:

(1) reasonable expensesincurred by awitnessin attending or
testifying;

(2) reasonable compensation to a witnessfor lost earningsasa
result of attending or testifying;

(3) areasonablefeefor the professional services of an expert
witness.

(d) Knowingly disobey or adviseaclient to disregard a standing
ruleor aruling of atribunal madein the cour se of a proceeding, but the
lawyer may take steps, in good faith, to test the validity of such rule or
ruling.

(e) Make afrivolous discovery request or fail to make
reasonably diligent effort to comply with a legally proper discovery
request by an opposing party.

(f) In trial, alludeto any matter that the lawyer does not
reasonably believeisreevant or that will not be supported by
admissible evidence, assert per sonal knowledge of factsin issue except
when testifying as a witness, or state a personal opinion asto the
justness of a cause, the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused.

(g9) Request a person other than a client to refrain from
voluntarily giving relevant information to another party unless:

(2) theinformation isrelevant in a pending civil matter;

(2) theperson in a civil matter isarelativeor acurrent or
former employee or other agent of a client; and

(3) the lawyer reasonably believesthat the person's

interestswill not be adver sely affected by refraining from giving such
information.
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(h) Present or threaten to present criminal or disciplinary
charges solely to obtain an advantagein a civil matter.

() Filea suit, initiate criminal charges, assert a position, conduct
adefense, delay atrial, or take other action on behalf of the client when
the lawyer knows or when it isobvious that such action would serve
merey to harassor malicioudy injure another.

Commentsto Rule 3.4.

[1] The procedure of the adversary system contemplates that the evidence
in a case is to be marshaled competitively by the contending parties. Fair
competition in the adversary systemis secured by prohibitions against
destruction or concealment of evidence, improperly influencing witnesses,
obstructive tacticsin discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish
a claimor defense. Subject to evidentiary privileges, theright of an
opposing party, including the government, to obtain evidence through
discovery or subpoena isan important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or
destroyed. Applicable law makes it an offense to destroy material for
purpose of impairing its availability in a pending proceeding or one whose
commencement can be foreseen. Paragraph (a) appliesto evidentiary
material generally, including computerized information.

[3] With regard to paragraph (c), it is not improper to pay a witness's
reasonabl e expenses or to pay a reasonable fee for the services of an
expert witness. The common law rule isthat it isimproper to pay an
occurrence witness any fee for testifying and that it isimproper to pay an
expert witness a contingent fee.

[3a] Thelegal system depends upon voluntary compliance with court
rules and rulingsin order to function effectively. Thus, a lawyer generally
isnot justified in consciously violating such rules or rulings. However,
paragraph (d) allows a lawyer to take measures necessary to test the
validity of a rule or ruling, including open disobedience. See also Rule
1.2(c).

[4] Paragraph (g) prohibits lawyers from requesting persons other than
clientsto refrain from voluntarily giving relevant information. The Rule
contains an exception permitting lawyers to advise current or former
employees or other agents of a client to refrain from giving information to
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another party, because such persons may identify their interests with those
of the client. The exception is limited to civil matters because of concerns
with allegations of obstruction of justice (including perceived intimidation
of witnesses) that could be made in a criminal investigation and
prosecution. See also Rule 4.2.

[5] Although a lawyer is prohibited by paragraph (h) from presenting or
threatening to present criminal or disciplinary charges solely to obtain an
advantage in a civil matter, a lawyer may offer advice about the
possibility of criminal prosecution and the client's rights and
responsibilities in connection with such prosecution.

[6] Paragraph (i) dealswith conduct that could harass or maliciously
injure another. Dilatory practices bring the administration of justice into
disrepute. Delay should not be indulged merely for the convenience of the
advocates, or solely for the purpose of frustrating an opposing party's
attempt to obtain rightful redress or repose. It is not a justification that
similar conduct is tolerated by the bench and the bar. The question is
whether a competent lawyer acting in good faith would regard the course
of action as having some substantial purpose other than delay.

[7] In the exercise of professional judgment on those decisions which are
for the lawyer's determination in the handling of a legal matter, a lawyer
should always act in a manner consistent with the best interests of a client.
However, when an action in the best interest of a client seems to the
lawyer to be unjust, the lawyer may ask the client for permission to forego
such action. The duty of lawyer to represent a client with zeal does not
militate against his concurrent obligation to treat, with consideration, all
persona involved in the legal process and to avoid the infliction of
needless harm. Under this Rule, it would be improper to ask any question
that the lawyer has no reasonable basis to believe isrelevant to the case
and that isintended to degrade any witness or other person.

[8] In adversary proceedings, clients are litigants and though ill feeling
may exist between the clients, suchill feeling should not influence a
lawyer's conduct, attitude or demeanor towards opposing counsel. A
lawyer should not make unfair or derogatory personal referenceto
opposing counsel. Haranguing and offensive tactics by lawyersinterfere
with the orderly administration of justice and have no proper place in our
legal system. A lawyer should be courteous to opposing counsel and
should accede to reasonable requests regarding court proceedings,
settings, continuances, waiver of procedural formalities, and similar
matters which do not prejudice the rights of the client. A lawyer should
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follow the local customs of courtesy or practice, unless the lawyer gives
timely notice to opposing counsel of the intention not to do so. A lawyer
should be punctual in fulfilling all professional commitments.

Threats of Crimind Prosecution Generdly Not Permissible If Solely To Obtan

Advantage In a Civil Maiter. The key to the prohibition on threstening or

presenting crimind or disciplinary charges iswhether such action is taken solely
to obtain benefit in a civil matter.

1.

When alawyer believed opposing counsd had wrongfully
communicated with his client, he wrote a letter to the opposing counsdl
warning againg ex parte contacts with the lawvyer’s client and
threatening to “take the matter up with Judge and the Commonwedth's
Attorney” if the ex parte cdlls continue. This letter violated the first
prong of the prohibition on threatening crimind charges because
reference to the Commonwedth’s Attorney “presents a definite threat
of crimind prosecution”; but, it did not violate the second prong (that
the threet be made “ solely to obtain an advantage in a civil matter”),
because “the |etter does not make the usual demand for
payment/settlement by threatening prosecution,” but instead was “meant
to stop acertain action” (the ex parte contacts) that wasitself improper.
LEO 1755

A lawyer may send aletter to a"staker” demanding that the stalking
cease or dse crimind and civil actionswould be pursued. Thisis
permissible event though civil actions were threstened, since the threat
was not solely made to obtain an advantage in a civil matter, but was at
least in part sent to stop the actions. LEO 1063.

Prosecutors May Advise Witnesses of Their Rights. Prosecutors may inform

witnesses that they may be contacted by private investigators hired by the
defense and explain "that they have the right to peak or not to spesk with an
investigator working for the defensg” but they should not make any additiona
comments or criticize the opponent’ stactics. LEO 1741 .

Xl.  COMMUNICATIONSWITH PERSON REPRESENTED BY COUNSEL

A.

RULE 4.2 Communication With Persons Represented By Counsd

In representing a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyer knowsto be
represented by another lawyer in the matter, unlessthe lawyer hasthe
consent of the other lawyer or isauthorized by law to do so.
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Commentsto Rule 4.2.

[1] This Rule does not prohibit communication with a represented person,
or an employee or agent of a represented person, concerning matters
outside the representation. For example, the existence of a controversy
between an organization and a private party, or between two
organizations, does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter.
Also, parties to a matter may communicate directly with each other and a
lawyer having independent justification or legal authorization for
communicating with the other party is permitted to do so.

[2] In circumstances where applicable judicial precedent has approved
investigative contacts in pre-indictment, non-custodial circumstances, and
they are not prohibited by any provision of the United Sates Constitution
or the Virginia Constitution, they should be considered to be authorized by
law within the meaning of the Rule. Smilarly, communicationsin civil
matters may be considered authorized by law if they have been approved
by judicial precedent.

[3] ABA Model Rule Comment not adopted.

[4] In the case of an organization, this Rule prohibits communications by
a lawyer for one party concerning the matter in representation with
personsin the organization's "control group" as defined in Upjohn v.
United Sates, 449 U.S. 383 (1981) or persons who may be regarded as
the "alter ego" of the organization. The "control group" test prohibits ex
parte communications with any employee of an organization who, because
of their status or position, have the authority to bind the corporation.
Such employees may only be contacted with the consent of the
organization's counsel, through formal discovery or as authorized by law.
An officer or director of an organization is likely a member of that
organization's "control group.” The prohibition does not apply to former
employees or agents of the organization, and an attorney may
communicate ex parte with such former employee or agent even if he or
she was a member of the organization's "control group.” If an agent or
employee of the organization is represented in the matter by separate
counsel, the consent by that counsel to a communication will be sufficient
for purposes of this Rule.

[5] This Rule covers any person, whether or not a party to a formal

proceeding, who is represented by counsel concerning the matter in
guestion. Neither the need to protect uncounselled persons against being
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taken advantage of by opposing counsel nor the importance of preserving
the client-attorney relationship is limited to those circumstances where the
represented person is a party to an adjudicative or other formal
proceeding. The interests sought to be protected by the Rule may equally
well be involved when litigation is merely under consideration, even
though it has not actually been instituted, and the persons who are
potentially parties to the litigation have retained counsel with respect to
the matter in dispute.

[5a] Concerns regarding the need to protect uncounselled persons against
the wiles of opposing counsel and preserving the attor ney-client
relationship may also be involved where a person is a target of a criminal
investigation, knows this, and has retained counsel to receive advice with
respect to the investigation. The same concerns may be involved where a
"third-party" witness furnishes testimony in an investigation or
proceeding, and although not a formal party, has decided to retain
counsel to receive advice with respect thereto. Such concerns are equally
applicable in a nonadjudicatory context, such as a commercial transaction
involving a sale, a lease or some other form of contract.

A Lawyer May Generally Not Communicate With A Represented Party.

1 A lawyer may not directly contact an adverse party who is represented
by alawyer without that lawyer's consent (the adverse party's consent
isinsufficient) LEO 1326. This means that the fact that an adverse
party who is represented by counsdl calls opposing counsdl isirrelevant
to whether alawyer has breached his fiduciary dutiesin such
communication.

2. Even when alawyer believes opposing counsd has acted improperly,
the lawyer may not communicate directly with the other party. A
lawyer may not send the adversary's client a copy of aletter the lavyer
sent to the clerk aleging that the adversary lied to the court. LEO 501.

3. If a prosecutor believes that alawyer has not communicated aplea
agreement offer to the defendant, the prosecutor nevertheless may ill
not contact the defendant without the lawyer’sconsent.  The
prosecutor should consider advising the disciplinary authorities thet the
lawyer may not be fulfilling the ethicd obligation to passdong dll
pertinent information to the lawvyer'sclient. LEO 1323.
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4, A lawyer who is unsuccessful in having opposing counsd return
telephone calls may not leave a message on the opposing party’ s voice
mail. LEO 1525

5. A lawvyer may communicate directly with aformer employee of an
adverse party unlessthe lawyer knows that the former employeeis
represented by counsdl. A corporation's lawyer may not Smply advise
aformer employee that the lawyer is representing the former employee
individually and direct the former employee not to spesk with opposing
counsd. Former employees have the right to choose their own counsd,
and until they have done so the corporation's lawyer must treat them as
unrepresented parties with potentidly adverse interests (and thus may
only advise them to secure counsd). [Rule 3.4(g) dlows alawyer to
request that former employees of a corporate client "refrain from
voluntarily giving rdlevant information to another party” under certain
circumstances.] LEO 1589

Contractudly Required Notices. Contractually-required notices between a
landlord and a tenant are permissible even if the parties are represented by
lawyers, dthough courtesy would demand that a copy of the notice be sent to
the recipient'slawyer. LEO 1375

Lawyer May Not Instruct Client To Speak To Opposing Party. A lawyer may
not ingtruct a dient to communicate with an adverse party without obtaining the
consent of the adverse party's lawyer. LEO 233 and LEO 1755

Pro Se Lawyers Bound By Same Prohibitions But Not L awyers Represented
By Counsd. Even lawyers representing themselves may not contact an
opponent who is represented by another lawyer. LEO 521 However, alawyer
who isalitigant (but not proceeding pro se) may directly contact the adversary
asheisnot acting in his capacity asalawyer. LEO 771

A Lawyer May Contact an Opposing Party Unless a L awyer Has Knowledge
the Party is Represented by Counsdl. A persond injury plaintiff's lawyer may
ded directly with the adversary's insurance company and the lawyer's
investigator may directly contact the adversary and witnesses unless the lawyer
knows that the adversary is represented by counsd. LEO 550
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Contacts When Matter Complete. A lawyer may contact an opposing party
when amatter is complete; however, it isimportant that the lavyer be certain
the matter isin fact complete.

1. After trid and before the time for gpped has expired, alawyer may not
send an adversary aletter, if the adversary was represented during the
tria, even though no apped has been filed and the adversary's lawyer
has not indicated that an gpped will befiled. LEO 963

2. In achild custody matter, even after the entry of afind decree, alavyer
for one parent may not directly communicate with the other parent
absent that parent's lawyer's consent, because fina decreesin child
custody cases do not normdly end the matter. In this Stuation alawyer
may write the other party for the sole purpose of determining if the
party is represented by alawyer. LEO 1389 While the LEO dedt with
alitigation context, its holding should apply in non-litigation contexts as
well.

3. Even if alawyer representing the company owner and adriver ina
persond injury case (with limited insurance coverage) refusesto
acknowledge that the lawyer has advised the clients of their right to
separate counsd, the plaintiff’ s lawyer may not give such advice to the
defendants -- either by mail or in a defendant’ s depogition in the
presence of the defendant’ s lawyer (absent advance consent of the
defendants lawyer). LEO 1752.

4, Thereis a presumption that the non-suiting of a case does not serve to
terminate the representation, because suits are often re-filed. LEO
1709.

XIl. DEALING WITH UNREPRESENTED PARTIES

A.

RULE 4.3 Dealing With Unr epr esented Persons.

(@) In dealing on behalf of a client with a person who is not represented
by counsdl, alawyer shall not state or imply that the lawyer is
disinterested. When the lawyer knows or reasonably should know that
the unrepresented person misunder andsthelawyer'srolein the
matter, the lawyer shall make reasonable effortsto correct the
misunder standing.

(b) A lawyer shall not give advice to a person who is not represented by
alawyer, other than the advice to secure counsd, if the interests of such
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person are or have areasonable possbility of being in conflict with the
interest of the client.

Comments to Rule 4.3.

[ 1] An unrepresented person, particularly one not experienced in dealing
with legal matters, might assume that a lawyer is disinterested in loyalties
or isa disinterested authority on the law even when the lawyer represents
a client. During the course of a lawyer's representation of a client, the
lawyer should not give advice to an unrepresented person other than the
advice to obtain counsal.

A Mug Make Third Parties Aware that Third Parties Understand that
Lawyer'sRale.

1. A lawyer may communicate with an adverse witness aslong as the
lawyer disclosesthe lavyer's adversarid role. LEO 1281

2. A plantiff's lawyer may not advise a potentid tort defendant that he will
be respongble for costs and that his credit could be impaired if he does
not pay the tort clam. LEO 494

3. A lawyer may engage in settlement negotiations with lay adjusters.
LEO 396

4, Inared edtate transaction, the sdler's lawyer must advise the buyer
that the lawyer represents only sdller, even if the sdller pays the buyer's
closng costs. LEO 747

5. A lawyer for abuyer in ared estate transaction asked that the sdller
execute a power of atorney authorizing the lawyer to Sgn necessary
documents. Such arequest would be proper only if the seller was
unrepresented only if there was full disclosure of the lawyer's
adversaria role and the seller's right to hire separate counsdl. LEO
1401

6. A lawyer may obtain an endorsement on a consent order from an
unrepresented party in adivorce matter aslong as the lawyer advises
the party to secure counsdl and that the lawyer represents a party with
adverseinterests. LEO 890
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D. No Advice To Unrepresented Parties Other Than To Secure Counsdl.

1.

A lawyer representing an executor-beneficiary need not advise another
beneficiary whose interests "potentidly” conflict with those of the
executor-beneficiary to hire another lawyer, but the executor hasa
fiduciary duty to advise the other beneficiary to hire another lawyer.
LEO 260

A lawyer representing alender who sends documents to the borrower
for sgnature should advise the borrower thet the lawyer is representing
the lender. Because the lawyer should not give any legd advice to
non-clients, the lawyer is not required to advise the borrower of the
opportunity to purchasetitle insurance. LEO 1436

In awrongful deeth action, alawyer representing a defendant may
contact the decedent’ s purported relatives ex parteif they are not
represented by counsd. The defendant's lawyer may not give any
advice "other than the advice to secure counsdl,” and "may not state or
imply that he is disnterested in the matter." LEO 1547

However, adefense lawvyer may advise an unrepresented deposition
witness that the witnessis not required to answer a particular question.
LEO 1192

Preparation of Documents and Assstance To Unrepresented Parties,

1.

A date highway department lawyer may prepare documents a private
landowner may sgn to sdll land to the state as long as the lawyer
identifies the lawyer's role and invites the landowner to hire a separate
lawyer to review the documents. LEO 228

A red edtate lawyer representing a seller may prepare a deed and deed
of trust aslong asthe lawyer explains the lawyer's role to the buyer.
LEO 238

Under the Rules, alawyer may assst apro se litigant in preparing
pleadings, however, such assstance establishes an attorney-client
relaionship. The lawyer's help may be required to be revealed under
the rules of some courts, and the failure to make such disclosure would
be impermissble and violate the 3.4(d). LEO 1127

An insurance carrier's lawyer may prepare settlement documents to be
executed by a decedent's personal representative, but must include with
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the papers a description of the nature of the lawyer's work and the fact
that the lawyer had advised the unrepresented persona representative
to seek independent counsel. LEO 1344

5. A lawyer may prepare the acceptance of service of process notice for
an adverse party as long as the document is limited to asmple
adminigrative matter. LEO 644.

X1, RESPECT FOR THE RIGHTS OF THIRD PERSONS.

A.

RULE 4.4 Respect For Rights Of Third Persons

In representing a client, a lawyer shall not use meansthat have no

pur pose other than to embarrass, delay, or burden a third person, or use
methods of obtaining evidencethat violate the legal rights of such a
person.

Comments to Rule 4.4.

[ 1] Responsibility to a client requires a lawyer to subordinate the interests
of others to those of the client, but that responsibility does not imply that a
lawyer may disregard the rights of third persons. It isimpractical to
catalogue all such rights, but they include legal restrictions on methods of
obtaining evidence from third persons.

Lawyer's Generally Prohibited From Contacting Jury Members. Lawyers are
prohibited from contacting jury members after averdict is rendered if the
purpose is merely to harass or embarrass the juror or to influence hisaction in
future jury service. Such prohibited contacts would include a lawyer writing
|etters to members of ajury expressing his or her thanks for the manner in
which they completed their service since such communications would cregte at
least the appearance of an effort to influence ajuror's actions in future jury
sarvice. However, if thereis an alegation that ajury rendered a verdict
contrary to the vast preponderance of the evidence. an attorney may contact
and question individud jurorsto determine if extraneous factors were
considered in reaching their verdict. LEO 1549.

Even When Contacting Permissible Subject Matter May Be Limited. Itis
permissible for a plaintiff's attorney to contact aformer employee of a
defendant corporation provided the former employee is not represented, even if
the corporate matter is still pending. However, since Rule 4.4 prohibits an
atorney from obtaining evidence in amanner that violates the rights of athird
party, it would be impermissible for the lawyer to inquire about advice given by
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corporate counsd since the corporation has aright to confidentiaity for the
condtituent/attorney communications involving the former employee. LEO
1749.
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