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| NTRODUCTION

A.

Sources of information

1.

"B

The Virginia State Bar (“VSB”) maintains a professond responsbility
web page at http://Amww.vsh.org/profguidesindex.html. A link on that
page “ Ethics Opinions and Information” will take you to
http:/Amww.vsb.org/profguides/opinionshtml; that page in turn contains
alinkto “Tom's LEO Summaries’ and to “Virginia CLE Home Page”

“Tom's LEO Summaries’ located on the McGuire WoodsLLP' s
website at http://mww.meguirewoods.com/services/leo/ contain
summaries of Virginias and the ABA's Legd Ethics Opinions, prepared
by Thomas E. Spahn, McGuireWoods LLP, Richmond, Virginia
These summaries are arranged chronologicaly and by topic. Tom was
amember of the VSB committee that was responsible for the
promulgation of the Rules and is a member of the VSB committee that
has recently promulgated the Consolidation of Part Six, Section IV,
Paragraph 13, Rules of the Virginia Supreme Court, Disciplinary Board
Rules of Procedure and Council Rules of Disciplinary Procedure, that
were gpproved by the Virginia State Bar Council on February 23,
2002. Tom has gracioudy consented to the use of his hypotheticas
contained below, and his web site provided most of the information
concerning LEO' s contained in this paper, for both of which this author
isextremdy grateful.

The*Virginia CLE Home Page’ containsalink to
http://mww.vacle.org/opinions/leos.htm that as of the date of this paper
contains LEOs 1360 through 1763. These opinions are avallable in
electronic format as aresult of the work of James M. McCauley,
Virginia State Bar Ethics Counsd.

Bold - except for titlesthat appear assmall caps, all bold
language indicates a Rule of Professional Conduct (“Rules’),
Rules of the Supreme Court of Virginia Part 6, 8l effective
January 1, 2000.

Italics - all italics represent Comments, Virginia Code
Comparison, and Committee Commentary to the Rules.
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C.

3. “LEO’ - Legd Ethics Opinions are written informal advisory opinions
issued by the Standing Committee on Legd Ethics.

4, “Code’ - Code of Professona Responghility (Effective January 1,
2000, the Code of Professiona Responsibility was replaced by the
Rules of Professona Conduct).

5. “DR” - Distiplinary Rule under the Code.

Cautionn Most LEOs cited in this paper were issued under the Code and must
be carefully andyzed by gpplication of the Rules.

Il. FirM NAMES, LETTERHEADS, CARDS, AND ENTITIES

A.

RULE 7.1 Communications And Advertisng Concerning A Lawyer's
Services- (a) A lawyer shall not, on behalf of the lawyer or any other
lawyer affiliated with the lawyer or thefirm, useor participatein the use
of any form of public communication if such communication contains a
false, fraudulent, mideading, or deceptive statement or claim.

RULE 7.5 Firm NamesAnd Letterheads

(@) A lawyer or law firm may use or participatein theuseof a
professional card, professional announcement card, office sign,

letter heads, telephone directory listing, law list, legal directory listing,
or asimilar professional notice or device unlessit includes a statement
or claim that isfalse, fraudulent, mideading, or deceptive. A trade name
may be used by a lawyer in private practiceif it doesnot imply a
connection with a government agency or with a public or charitable legal
services organization and isnot otherwisein violation of Rule 7.1.

(b) A law firm shall not be formed or continued between or among
lawyerslicensed in different jurisdictions unless all enumer ations of the
member s and associates of the firm on itsletterhead and in other
permissible listings make clear thejurisdictional limitations of those
member s and associates of the firm not licensed to practicein all listed
jurisdictions; however, the same firm name may be used in each
jurisdiction.

(c) The name of alawyer holding a public office shall not be used in the
name of a law firm, or in communications on its behalf, during any
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substantial period in which the lawyer isnot actively and regularly
practicing with the firm.

(d) Lawyers may state or imply that they practicein a partnership or
other organization only when that isthefact.

Commentsto Rule 7.5:

[1] A firm may be designated by the names of all or some of its members,
by the names of deceased members where there has been a continuing
succession in the firm'sidentity or by a trade name such asthe "ABC
Legal Clinic." Although the Supreme Court of the United States has held
that legislation may prohibit the use of trade names in professional
practice, use of such namesin law practice is acceptable so long asit is
not misleading. If a private firm uses a trade name that includes a
geographical name such as " Springfield Legal Clinic,” an express
disclaimer that it isa public legal aid agency may be required to avoid a
misleading implication. It may be observed that any firm name including
the name of a deceased partner is, strictly speaking, a trade name. The use
of such names to designate law firms has proven a useful means of
identification. However, it is misleading to use the name of a lawyer not
associated with the firm or a predecessor of the firm.

[2] With regard to paragraph (d), lawyers sharing office facilities, but
who are not in fact partners, may not denominate themselves as, for
example, "Smith and Jones,” for that title suggests partnership in the
practice of law.

Key Factor: The key seemsto be whether or not the information contained in
the name or letterhead is mideading.

Names and L etterheads:

1. A law firm may:

a not use the name of alawyer who has stopped practicing law
and is now engaged in abusiness. LEO 277 (1975).

b. not include on the lawyer's | etterhead the chairmanship of a

Virginia State Bar committee, snce it could midead the public
asto the lawyer's status, ability or integrity. LEO 402 (1981).
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not include the name of alawyer/legidator who is not actively
practicing in the firm. LEO 206 (1970).

not indicate on its letterhead that one of itslawyersisa
Commonweslth's Attorney. LEO 230 (1973).

not continue to use aformer partner's name on printed materia
once the former partner becomes ajudge. LEO 851 (1986).

not use the name of aformer partner after the partner has
withdrawn from the firm and is no longer practicing law, LEO
1108 (1988); but, may use aretired former partner's name as
long asthe former partner is accurately characterized, LEO
1341 (1990); and may use the name of aretired partner aslong
asthe retired partner practiced with the firm until retirement and
isnot practicing law esewhere or taken apublic office. LEO
1376 (1990).

A law firm may:

a

indicate that one of its lawyersis registered to practice before
the U.S. Patent & Trademark Office. LEO 283 (1976).

place the name of alegd assstant on the law firm's outside
door if the labd properly identifies the person asalegd
assistant. LEO 326 (1979). Same asto paralegd. LEO 767
(1986). Same asto non-lawyer unless mideading. LEO 1288
(1989).

include a non-lawyer's name on its gationery aslong asthe
sationery explains the non-lawyer's satus. LEO 970 (1987).

indicate the absence of a partnership by using the term
"affiliated law offices" LEO 469 (1982).

lig aretired lawyer as"of counsd” to afirm even though the
retired lawyer is not actively practicing law, aslong asthe
lawyer "remains associated with the firm and available for
occasond consultations.” The "of counsd” relationship "turns
on the actud practice of law and is not satisfied by a mere
busness or financid relationship with the firm, a gporadic
affiliation over time, or the status of aforwarder or receiver of
legal business" LEO 1554 (1993). Seell(K), below.
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f. continue to use a deceased or retired partner's namein itstitle.
LEO 1704 (1997). Although sole practitioners may not use
words like "group” or "asociaes' in thar firm's names, usng a
deceased lawyer's name is acceptable as long as the firm's
letterhead indicates that the other lawyer is deceased. LEO
1706 (1997).

Fictitious names It is mideading and deceptive under Rule 7.1(a)(1) and 7.5(d)
for an attorney or atorneys to advertise usng a corporate, trade or fictitious
name unlessthe attorney or attorneys actudly practice under such name.

1. Use of aname which is not the name used in the practice is mideading
and deceptive as to the identity, respongbility, and status of those using
such name,

2. The usage of a corporate, trade, or fictitious name should include,
among other things, displaying such name on |etterhead, business cards,
and office sgn.

3. Furthermore, the usage of such name shdl be in compliance with Rule
7.5 and shdl comply with gpplicable laws, including Sections 13.1-542
et seg. or Sections 59.1-69 et seg. of the Code of Virginia. LEO 1750
(2001).

Business cards:

1. A lawyer may:

a designate the lawyer’ s Satus as a professond engineer and
president of a congtruction consultant firm. LEO 399 (1981).

b. use the designation "LLM (Taxation)" LEO 395 (1980); and,
indicate employment of the lawyer by an accounting firm and
may use a business card bearing the notation "Tax Specidig.”
LEO 504 (1983).

1) Note: this LEO 504 may have been overruled by Rule
7.4(d), that dlows lawyersto hold themsdalves out as
limiting their practice in aparticular areaor field of law
30 long as the communication of such limitation of
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practice isin accordance with the standards of Rule

7.4, Rule 7.1 (Communications And Advertisng
Concerning A Lawyer's Services), and Rule 7.3 (Direct
Contact With Prospective Clients And
Recommendation Of Professond Employment).

2 Rule 7.4(d) providesthat “A lawyer shdl not state or
imply that the lawyer has been recognized or certified
asaspecidig in aparticular field of law except as
follows: . .. (d) A lawyer may communicate the fact
that the lawyer has been certified asa gpecidist ina
field of law by a named organization, provided that the
communication clearly states that thereis no procedure
in the Commonwesdlth of Virginiafor approving
certifying organizations”

2. The business card for a non-lawyer working for alawyer, suchasa
law firm's business manager or legd assstant may indicate the firm, but
the card must clearly reved their pogtions. LEO 338 (1979).

Entity Issues.
1 It would be improper for asolo practitioner to:
a use the term "attorneys at law" in describing the lawyer's

practice. LEO 1492 (1992).

b. use theterm "and associates' if the lawyer only hasan
office-sharing arrangement or use the term "associaes' if the
lawyer employs less than two lawyers. LEO 1532 (1993).

2. It would be improper for alaw firm to indicate that it is a partnership of
professond corporations without revedling that they engage in the
practice of law. LEO 1242 (1989).

3. It would be improper for aprofessona corporation not to reved the

form of association in communications to the public or clients. LEO
1369 (1990).
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4, Note that the Rules govern practice in an entity:

a A lawyer shdl not form a partnership with a nonlawyer if any of
the activities of the partnership consst of the practice of law.
Rule 5.4(b).

b. A lawyer shdl not practice with or in the form of a professond
corporation or association authorized to practice law for a
profit, if:

@ anonlawyer owns any interest therein, except as
provided in (a)(3) above [nonlawyer employees may
participate in compensation or retirement plans|, or
except that afiduciary representative of the estate of a
lawyer may hold the stock or interest of the lawyer for
areasonable time during adminigtration; or

2 anonlawyer isacorporate director or officer thereof.

5. A nonlawyer has the right to direct or control the professiona judgment
of alawyer. Rule 5.4(d).

Multi-juridictiond firms. A multi-gate law firm's |etterhead:

1 which ligs the firm's lawyers must state the lawyers jurisdictiond limits,
LEO 1026 (1988); and,

2. may not include a satement indicating that the law firm "serves' multiple
jurisdictions since that statement might give the erroneous impression
that each lawyer listed on the firm’ s letterhead is licensed in those
juridictions. LEO 1026 (1988).

J. Office Sharing.
1. With other lawyers.
a Lawyers sharing office goace with one another should not
represent adversaries in the same matter, because of the

possihility of the gppearance of impropriety and the sharing of
confidentia information. LEO 413 (1981).
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K.

1.

b. It isnot per se unethicd for lawyers sharing office space and
Secretaries to represent adverse clients, but they must be
careful. LEO 799 (1986).

C. A solo practitioner who shares offices with a firm and whose
office may be entered only by going through the firm should
place asign in the lobby indicating the lawyer's solo practitioner
status. LEO 874 (1987).

d. Three lawyers share an office, phone system and secretarid
help. It isnot improper per sefor the lawyersto represent
adverse clients as long as the clients consent. It would be best
for the lawyers not to represent adverse interests, given their
closerdationship. LEO 943 (1987).

With non-lawvyers: A lawyer may conduct alegd practice out of a
non-legd business office if there is a proper separation of the two
functions and the public is not mided. The lavyer may provide
non-legal servicesto clients with consent after full disclosure. LEO
1317 (1990).

*Of Counsdl”

To be"of counsd” to afirm, alawyer mugt have a™continuing close
association” with the firm. A lawyer may have such areationship with
more than one firm. LEO 1293 (1989).

A law firm may designate anon-Virginialawyer as"of counsd” on the
firm's letterhead, but the characterization must be accurate. Providing

business advice and financid assstance to the firm does not creete an
"of counsdl” relationship. LEO 1342 (1990).

A law firm may act as"of counsd" to another law firm if thereis"a
requisite close, regular, persond relationship” between the firms. LEO
1467 (1992).

[1. PRO BONO SERVICE

A.

RULE 6.1 - Voluntary Pro Bono Publico Service:

(@) A lawyer should render at least two per cent per year of the lawyer's
professional timeto pro bono publico legal services. Pro bono publico
servicesinclude poverty law, civil rightslaw, publicinterest law, and
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volunteer activities designed to increase availability of pro bono legal
Services.

(b) A law firm or other group of lawyers may satisfy their responsbility
collectively under thisRule.

(c) Direct financial support of programsthat provide direct delivery of
legal servicesto meet the needsdescribed in (a) aboveisan alternative
method for fulfilling a lawyer'sresponsbility under thisRule.

COMMENT TO RULE 6.1:

[1] Every lawyer, regardless of professional prominence or professional
work load, has a personal responsibility to provide legal servicesto those
unable to pay, and personal involvement in the problems of the
disadvantaged can be one of the most rewarding experiences in the life of
a lawyer. The Council for the Virginia State Bar urges all Virginia lawyers
to contribute a minimum of two percent of their professional time
annually to pro bono services. Pro bono legal services consist of any
professional services for which the lawyer would ordinarily be
compensated, including dispute resolution as a mediator or third party
neutral.

[2] Pro bono servicesin poverty law consist of free or nominal fee
professional services for people who do not have the financial resourcesto
compensate a lawyer. Private attorneys participating in legal aid referral
programs are typical examples of "poverty law." Legal services for

per sons whose incomes exceed legal aid guidelines, but who nevertheless
have insufficient resources to compensate counsel, would also qualify as
"poverty law," provided the free or nominal fee nature of any such legal
work is established in advance.

[3] Pro bono publico legal servicesin civil rights law consists of free or
nominal fee professional servicesto assert or protect rights of individuals
in which society has an interest. Professional servicesto assert or protect
for victims of discrimination based on race, sex, age or handicap would be
typical examples of "civil rights law," provided the free or nominal nature
of any such legal work is established in advance.

[4] Free or nominal fee provision of legal servicesto religious, charitable
or civic groupsin efforts such as setting up a shelter for the homeless,
operating a hotline for battered spouses or providing public service
information would be examples of "public interest law."
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[5] Training and mentoring lawyers who have volunteered to take legal
aid referrals or helping recruit lawyers for pro bono referral programs
would be examples of "volunteer activities designed to increase
availability of pro bono legal services."

[6] Servicein any of the categories described is not pro bono publico if
provided on a contingent fee basis. Because service must be provided
without fee or expectation of fee, the intent of the lawyer to render free or
nominal fee legal servicesis essential. Accordingly, services for which fees
go uncollected would not qualify.

Collective Fulfillment of Pro Bono Publico Service

[ 7] Although every lawyer has an individual responsibility to provide pro
bono publico services, some legal matters require the application of
considerably greater effort and resources than a lawyer, acting alone,
could reasonably provide on a pro bono basis. In fulfilling their obligation
under this Rule, a group of two or more lawyers may pool their resources
to ensure that individuals in need of such assistance, who would otherwise
be unable to afford to compensate counsel, receive needed legal services.
The designation of one or more lawyersto work on pro bono publico
matters may be attributed to other lawyers within the firm or group who
support the representation.

Financial Support in Lieu of Direct Pro Bono Publico Services

[8] The provision of free or nominally priced legal servicesto those
unable to pay continues to be the obligation of each lawyer aswell asthe
profession generally, but the efforts of individual lawyers are often not
enough to meet the need Not only do these needs far exceed the capacity
of the collective bar, the nature of legal practice for many lawyers places
constraints on their ability to render pro bono publico legal services. For
example, some lawyers (e.g., some government lawyers) are prohibited by
the terms of their employment from engaging in any outside practice.
Other lawyers lack the experience and access to resour ces necessary to
provide competent legal assistance.

[9] To provide legal services beyond those available through the pro bono
efforts of individual lawyers, the legal profession and government have
established additional programsto provide such services. Lawyers who
are unable to fulfill their pro bono publico obligation through direct, legal
representation should support programs that provide legal services for the
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purposes described in (a) through financial contributions in proportion to
their professional income.

VIRGINIA CODE COMPARISON

There was no direct counterpart to this Rule in the Disciplinary Rules of
the Virginia Code. EC 2-27 stated that the "basic responsibility for
providing legal servicesfor those unable to pay ultimately rests upon the
individual lawyer. . . . Every lawyer, regardless of professional
prominence or professional work load, should find time to participate in
serving the disadvantaged." EC 8-9 stated that "[t] he advancement of
our legal systemisof vital importance in maintaining therule of law . . .
[and] lawyers should encourage, and should aid in making, needed
changes and improvements." EC 8-3 stated that "[t] hose persons unable
to pay for legal services should be provided needed services."

COMMITTEE COMMENTARY

The subject matter of this Rule was not specifically addressed in the
Disciplinary Rules of the Virginia Code. The Committee drafted language
different from that of the ABA Model Rule to bring the Rulein line with
Ethical Considerations approved by the Supreme Court of Virginia on
June 17, 1994 (specifically EC 2-28 and 2-29). The Committee then
adopted the new versions of EC 2-27 and EC 2-30, EC 2-31, and EC 2-32
as the Rule's Comment for section (a). Sections (b) and (¢) permit greater
flexibility in the manner in which lawyers fulfill their pro bono obligations.

V. ADVERTISING

A.

RULE 7.1 Communications And Advertisng Concerning A Lawyer's
Services

(@) A lawyer shall not, on behalf of the lawyer or any other lawyer
affiliated with thelawyer or thefirm, use or participatein the use of any
form of public communication if such communication containsa false,
fraudulent, mideading, or deceptive statement or claim. For example, a
communication or advertisement violatesthisRuleif it:

(2) contains mideading fee infor mation;

(2) statesor impliesthat the outcome of a particular legal matter
was not or will not berdated to itsfacts or merits;
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(3) comparesthelawyer's serviceswith other lawyers services,
unlessthe comparison can be factually substantiated,;

(4) contains an endor sement by a celebrity or public figurewhois
not a client of the firm without disclosure (i) of the fact that the
speaker isnot aclient of the lawyer or thefirm, and (ii) whether
the speaker isbeing paid for the appearance or endorsement; or

(5) containsa portrayal of a client by a non-client without a
disclosure that the depiction isa dramatization.

In the deter mination of whether a communication or
advertisement violatesthis Rule, the communication or
advertisement shall be considered in its entirety including any
qualifying statements or disclaimers contained theren.

(b) A public communication for which alawyer has given value must be
identified as such unlessit isapparent from the context that it issuch a
communication. If such communication is disseminated to the public by
use of electronic media, it shall be prerecorded and the prerecorded
communication shall be approved by the lawyer beforeit isbroadcast. A
recording of the actual transmission shall beretained by the lawyer for a
period of oneyear following thelast broadcast date and shall be
provided to the Standing Committee on Lawyer Advertisng and
Solicitation upon itsrequest.

(c) A written communication that is contained in an envelope bearing the
lawyer'sor firm's name and the purpose of which in wholeor in part is
an initial contact to promote employment for a fee, sent to a prospective
nonlawyer client who isnot

(1) aclosefriend, relative, current client, former client, or
(2) onewho hasinitiated contact with the attorney, or

(3) onewho issimilarly stuated with a current client of the
attorney with respect to a specific matter being handled by the
attorney, to the extent that the prospective client'srights may be
reasonably expected to be materially affected by the outcome of
the matter shall be identified by conspicuous display of the
statement in upper caseletters”" ADVERTISING
MATERIAL."
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Therequired statement shall be displayed in the lower left hand cor ner
of thefront of the envelopein type size at least equal to the largest type
used on the envelope, and also on the front of the first page of the
communication contained in the envelope, in type size at least equal to
thelargest type used on the page.

Further, any such written communication shall not be sent by registered
mail or other formsof restricted delivery, nor shall such written
communication be sent to any person who has made known to the lawyer
adesirenot to receive communications from the lawyer.

Thissubsection (c) does not apply to any communication which is
directed to be sent by a court or tribunal, or otherwiserequired by law.

(d) Public communication means all communication other than
"in-person” communication as defined by Rule 7.3.

(&) Any communication made pursuant to this Rule shall include the full

name and office address of an attorney licensed to practicein Virginia
who isresponsiblefor its content.
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COMMENT TORULE 7.1

[1] Thelegal profession should assist laypersons to recognize legal
problems because such problems may not be self revealing and often are
not timely noticed. Therefore, lawyers should encourage and participate in
educational and public relations programs concerning our legal system,
with particular reference to legal problems that frequently arise.
Preparation of advertisements and professional articles for lay
publications, participation in seminars, lectures, and civic programs, and
other forms of permitted communications by lawyers to the public should
be motivated by a desire to increase the public's awareness of legal needs
and its ability to select the most appropriate counsel, rather than for the
sole purpose of obtaining publicity for particular lawyers.

[2] These Rules recognize the value of giving assistance in the selection
process through forms of communications that furnish identification of a
lawyer while avoiding falsity, deception and misrepresentation. All such
communications should be evaluated with regard to their effect on the
reasonably prudent layperson. The non-lawyer is best served if
communications about legal problems and lawyers contain no misleading
information or emotional appeals, and emphasi ze the necessity of an
individualized evaluation of the situation before conclusions as to legal
needs and probable expenses can be made. The attor ney-client
relationship should result from a free and informed choice by the
layperson. Unwarranted promises of benefits, overpersuasion, or
vexatious or harassing conduct are improper.

[3] The proper motivation for commercial publicity by lawyersliesin the
need to inform the public of the availability of competent, independent
legal counsel. The public benefit derived from advertising depends upon
the usefulness of the information provided to the community or to the
segment of the community to which it is directed. To achieve these
objectives, advertising must not be false, fraudulent, misleading or
deceptive. Advertising marked by excesses of content, volume, scope or
frequency, or which unduly emphasizes unrepresentative biographical
information, does not provide that public benefit.

[4] Advertisements and personal communications which are not
misleading or deceptive will make it apparent that the necessity and
advisability of legal action depends on variant factors that must be
evaluated individually. Because fee information frequently may be
incomplete and misleading to a layperson, a lawyer should exercise great
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care that fee information is complete and accurate. Because of the
individuality of each legal problem, statements regarding average,
minimum or estimated fees may be deceiving, aswill commercial publicity
conveying information as to results previously achieved, general or
average solutions, or expected outcomes. It would be misleading to
advertise a set fee for a specific type of case without adhering to the
stated fee in charging clients. Advertisements or other claims that convey
an impression that the ingenuity of the lawyer rather than the justice of
the claimis determinative are similarly likely to be deceptive. Satistical
data or other information based on past performance or prediction of
future success is deceptive because it ignores important variables. Only
factual assertions, and not opinions, should be made in such
communications. Commercial publicity and personal communications
addressed to undertaking any legal action should always indicate the
provisions of such undertaking and should disclose the impossibility of
assuring any particular result. Not only must communication be truthful
but its meaning must be capable of being understood by the reasonably
prudent layperson.

[5] The regulation of advertising and personal communications by
lawyersisrooted in the public interest. Advertising through which a
lawyer seeks business by use of extravagant, or self-laudatory statements
or appealsto fears and emotions could mislead laypersons. Furthermore,
public and personal communications that produce unrealistic expectations
in particular cases may bring about distrust of the law and lawyers. Thus,
public confidence in our legal system would be impaired by such
statements regarding professional services. The attorney-client
relationship, being personal and unique, should not be established as the
result of pressures and deceptions. All lawyers should remain vigilant to
prevent deceptive publicity that would mislead laypersons, cause distrust
of the law and lawyers, and undermine public confidence in the legal
system. Only unambiguous information relevant to a layperson's decision
regarding legal rights or selection of counsel is appropriate in
communications.

[6] Advertisements and public communications should be formulated to
convey information that is useful to a layperson in making an appropriate
selection. Self-laudation should be avoided. Information that may be
helpful in some situations would include: (1) office information, such as:
name, including name of law firm and names of professional associates;
addresses; telephone numbers; credit card acceptability; languages
spoken and written; and office hours; (2) biographical information; (3)
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description of the practice, but only by using designations and definitions
authorized by Rule 7.4; and (4) fee information.

VIRGINIA CODE COMPARISON

Rule 7.1 isidentical to DR 2-101 of the Virginia Code with the exception
of paragraph (e), which is contained in ABA Model

Rule 7.2 and isintended to provide for accountability if any issue
regarding a particular communication should arise.

COMMITTEE COMMENTARY

The Committee concluded that it would be prudent to adopt DR 2-101,
dealing with lawyer advertising, and add paragraph (€). The content of
that Disciplinary Rule was the result of recent deliberations by the Bar and
the Supreme Court of Virginia. Smilarly, the Comment simply

incor porates various Ethical Considerations from Canon 2 of the Virginia
Code.

C. LEO 1750 (2001) provides guiddines about lawyer advertisng:

1 advertisements using actors to portray lawyers or employees must
disclose “that the actor is not amember or employee of the firm or that
the depiction is adramatization;”

2. advertisements may not use terms such as * no recovery, no feg’; “we
guarantee to win, or you don't pay”; “we are paid only if you collect”;
or “no charge unlesswe win” and must explain that litigation expenses
and court costs would be payable regardless of outcome (because the
public “may not digtinguish the difference between the terms ‘fee’ and
‘oosts”);

3. advertisements may not indicate that automobile accident victims “will
have to consult an atorney;”

4, lawyers participating in lawyer referra services may not fasay imply
that the lawyer’ sincluson on areferrd ligt is based on qudity, that the
refarrd lig indudes dl lawyers or law firms digible for thelist on some
objective criteria, or that there are many lawyers participating in the
sarvice in acertain geographic areg;

1-17



advertisements may not “ advertise specific case results, whether
individualy or cumulatively” (because past results do not predict future
results, and because such clams might provide afase impresson -- as
when alawyer advertises a$1 million verdict without disclosing that
defendant had made a pre-trid offer of $2 million to sttle);

advertisements may not use statements such as “the best lavyers’ or
“the biggest earnings’; and, clients testimonias may not make clams
that lawyers could not themselves make, but may include such “soft
endorsements’ as “the lawyer dways returns phone cals and the
attorney always appeared concerned.”

A lawyer or law firm may:

1.

list former and present clients, if the clients consent and may aso refer
to the lawyer's aviation law experience in the advertissments. LEO 397
(1980).

date that the lawyer has lectured in a CLE program as long asthe
advertisement is accurate and does not imply that the lawyer isa
certified specidist. LEO 1292 (1989).

not make statements such asthe lawyer is"the best lawyer" asthisis
mideading. LEO 1297 (1989).

not "guarantee you get justice with the insurance company.” LEO 1443
(1992).

not advertise that it has been in operation since 1882 when there was a
gap in its operation from 1917 until 1925. LEO 917 (1987).

may join the ligt of firmsto be recommended to members of a prepaid
legal services plan aslong as al advertissments are accurate. LEO
(1989) LEO 1750 (2001).

may alow hisor he name to appear on alig of lawvyersin the Virginia
Association of Home Builders directory. LEO 339 (1979).

may post generd office information inlocd police or sheriff's officesto
help those who might need alawyer. LEO 380 (1980).

may permit an organization to use the lawyer's name in making an
endorsement of the organization. LEO 434 (1981).
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10.  may circulate wallet-sized cards for automobile accident victims to use
in protecting their rights, but the card may not state "public service'
snce the card isintended to solicit business. LEO 1098 (1988).

11.  may not properly advertise that the lawyer will answer al lega
guestions on a telephone for a period for a specific sum, since not dl
legal questions can be answered without thorough research; the lawyer
might not have the expertise to answer dl questions; and, the lawyer
might have aconflict. LEO 1328 (1990).

12. may not lig itslawyers as available to work on mattersin certain lega
areas when the lawyers do not possess the requisite lega knowledge to
practicein those areas. LEO 1406 (1991).

13. may agree with atrade association to provide afreeinitia consultation
to association members and to offer discounted fees to members, but
the association may not direct the lawyer's representation of individua
members. LEO 1497 (1992).

14.  may not join afor-profit lawyer referra service that exclusively refers
individualsto that lawyer. LEO 1543 (1993).

V. SOLICITATION

A.

RULE 7.1 Communications And Advertisng Concerning A Lawyer's
Services- (a) A lawyer shall not, on behalf of the lawyer or any other
lawyer affiliated with the lawyer or thefirm, useor participatein the use
of any form of public communication if such communication containsa
false, fraudulent, misleading, or deceptive statement or claim. . . . .

RULE 7.3 Direct Contact With Prospective Clients And
Recommendation Of Professional Employment

(@) A lawyer shall not, by in-per son communication, solicit employment
asaprivate practitioner for the lawyer, a partner, or associate or any
other lawyer affiliated with thelawyer or the firm from a non-lawyer who
has not sought advice regar ding employment of a lawyer if:

(2) such communication contains a false, fraudulent, misdeading,
or deceptive statement or claim; or
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(2) such communication has a substantial potential for or
involvesthe use of coercion, duress, compulsion, intimidation,
threats, unwarranted promises of benefits, over persuasion,
overreaching, or vexatiousor harassing conduct, taking into
account the sophigtication regarding legal matters, the physical,
emotional or mental state of the person to whom the
communication isdirected and the circumstancesin which the
communication is made. I n-per son communication means
face-to-face communication and telephonic communication.

(b) A lawyer shall not assist in, cooper ate with, or offer any qualified
legal servicesplan or assist in or cooperate with any insurer providing
legal servicesinsurance as authorized by law to promote the use of
services or those of the lawyer's partner or associate or any other
lawyer affiliated with the lawyer or thefirm if that assistance,

cooper ation or offer, and the communications of the organization, are
not in accor dance with the standards of thisRuleor Rule 7.1, as

appropriate.

(c) A lawyer shall not assst a nonpr ofit organization which provides
without chargelegal servicesto othersasaform of political or
associational expression to promote the use of servicesor those of the
lawyer's partner or associate or any other lawyer affiliated with the
lawyer or thefirm if:

(1) theassistance or the communications of the organization on
the lawyer's behalf arefalse, fraudulent, miseading, or
deceptive; or

(2) theassistance or the communications of the organization on
the lawyer's behalf involve the use of coer cion, duress,
compulsion, intimidation, threats, unwarranted promises of
benefits, over persuasion, overreaching, or vexatious or
harassing conduct, taking into account the physical, emotional or
mental state of the person to whom the communication is
directed and the circumstances in which the communication is
made.

(d) A lawyer shall not compensate or give anything of value to a person
or organization to recommend or secure employment by aclient, or asa
reward for having made a recommendation resulting in employment by a
client, except that the lawyer may pay for public communications
permitted by Rule 7.1 and the usual and reasonable feesor dues
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charged by alawyer referral service and any qualified legal services
plan or contract of legal servicesinsurance asauthorized by law,
provided that such communications of the serviceor plan arein

accor dance with the standards of thisRule or Rule 7.1, as appropriate.

(e) A lawyer shall not accept employment when the lawyer knowsor it is
obvious that the person who seeksthe lawyer's services does so asa
result of any person's conduct which is prohibited under thisRule.

(f) Notwithstanding any other provisions of this Rule, alawyer shall not
initiate in-per son solicitation of professional employment for
compensation in a personal injury or wrongful death claim of a
prospective client with whom the lawyer hasno family or prior
professional relationship. In-person solicitation means face-to-face
communication and telephone communication.

COMMENT TO RULE 7.3 Direct Contact between Lawyers and
Laypersons

[ 1] Whether a lawyer acts properly in volunteering advice to a layperson
to seek legal services depends upon the circumstances. The giving of
advice that one should take legal action could well be in fulfillment of the
duty of the legal profession to assist laypersonsin recognizing legal
problems. The advice is proper whenever it is motivated by a desireto
protect one who does not recognize that the person may have legal
problems or who isignorant of legal rights or obligations. It isimproper if
the advice is false, fraudulent, deceptive, or misleading. It isalso
improper, if given in person, when the advice is offered under
circumstances which present a substantial potential for coercion, duress,
or overreaching, which hold out unwarranted promises of benefits, taking
into account the mental, physical, or emotional condition of the layperson
and the circumstances surrounding the advice; or when the advice is given
to a layperson who does not have a prior relationship to the lawyer, or
who is relatively unsophisticated or inexperienced regarding legal
services.

[2] In-person communications between a lawyer and a layperson
regarding legal problems and the selection of a lawyer should likewise be
motivated by a desire to inform the layper son of the availability of
competent, independent legal counsel. Since in-person communication
provides the opportunity for a two-way exchange of information
regarding legal problems and lawyers, the lawyer should encourage
guestions and respond willingly, candidly, and truthfully. Only personal
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communications which are not false, fraudulent, deceptive or misleading
can provide useful information. However, the in-person character of such
communications-in face-to-face settings and by telephone-can giverise to
overreaching on the part of the lawyer or a feeling of being pressured for
a response on the part of the layperson. Such communication is improper
if it has the potential of involving coercion, duress, compulsion,
intimidation, threats, unwarranted promises of benefits, over persuasion,
overreaching, or vexatious or harassing conduct. In determining whether
such a potential exists, a lawyer should be aware of whether the
layperson's physical, mental or emotional state makesit possible for the
person to make a reasoned judgment regarding the selection of a lawyer.
The lawyer should also take into account such other factors as the age,
education, and experience of the layperson and any preexisting
relationships (family, friendship, business or other) between the lawyer
and the layperson.

[3] In-person communications regarding legal problems and the selection
of a lawyer are also improper if the recipient, by virtue of inexperience or
lack of sophistication about legal services, is not capable of making an
informed decision during the course of the conversation. The experience
and sophistication of the layperson regarding legal services and the
employment of a lawyer has an important bearing on whether a lawyer
should volunteer through personal contact advice that the person should
obtain the service of a lawyer. Thereis a greater danger of the lawyer's
overreaching or the layperson's feeling pressured to employ the lawyer in
cases of relatively inexperienced or unsophisticated persons than in other
cases. For example, a young couple considering the purchase of their first
home may not have the experience or sophistication to evaluate in a
personal conversation the reasons they need a lawyer. On the other hand,
a business executive may be quite familiar with and capable of evaluating
in the same context the need and choice of a lawyer.

[4] Also, close friends, relatives, clients and former clients, and other
persons who have established personal business or professional
relationships with a lawyer or the lawyer's firm are deemed to be informed
about the need and services of the lawyer. It is therefore proper for the
lawyer to volunteer advice to such persons concerning the engagement of
a lawyer and then accept employment. Of course, the advice should not be
false or misleading, and should be given in circumstances which do not
have the potential for overreaching.

[5] The in-person solicitation of personal injury and wrongful death
claimsis fraught with special perils, as noted by the Supreme Court of the
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United Sates in Ohrdik v. Ohio State Bar Assn., 436 U.S 447 (1978). The
potential for overreaching is very great when a lawyer, a professional
trained in the art of persuasion, personally solicits an injured or distressed
layperson. The injured person's plight not only makes that person more
vulnerable to influence, but is also more likely to make the overtures of an
uninvited lawyer more obtrusive and distressing as an invasion of the
individual's privacy. Accordingly, a different rule prevails. Lawyers may
not solicit these types of claims by face-to-face or telephone
communication, in the absence of a family or prior professional
relationship, unless the contact is completely free of any motivation for
financial gain.

Lawyer Recommendations

[6] Selection of a lawyer by a layperson should be made on an informed
basis. Advice and recommendation of third parties-relatives, friends,
acquaintances, business associates, or other lawyers-and publicity and
personal communications from lawyers may help to make this possible. A
lawyer should not compensate another person for recommending him, for
influencing a prospective client to employ him, or to encourage future
recommendations except that the lawyer may pay for advertisements and
other public communications, for participation in legal referral services,
or for lawful prepaid legal services plans or legal servicesinsurance. A
lawyer may accept compensation from a nonprofit organization furnishing
legal services without charge to laypersons in furtherance of political or
associational expression.

[7] The legal profession has developed lawyer referral systems designed
to aid individuals who are able to pay fees but need assistance in locating
lawyers competent to handle their particular problems. Use of a lawyer
referral system enables a layman to avoid an uninformed selection of a
lawyer because such a system makes possible the employment of
competent lawyers who have indicated an interest in the subject matter
involved. Lawyers should support the principle of lawyer referral systems
and should encourage the evolution of other ethical plans which aid in the
selection of qualified counsal.

VIRGINIA CODE COMPARISON. Rule 7.3 isidentical to DR 2-103 of the
Virginia Code.

COMMITTEE COMMENTARY. Aswith Rule 7.1, and for similar reasons,
the Committee believed it prudent simply to adopt, verbatim, DR 2-103 as
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Rule 7.3 and to incor porate select Ethical Considerations from Canon 2 as
the Comments.

A lawyer or law firm may:

1.

not solicit business from an accident victim by telephone or by face-to-
face communication as Rule 7.3(f) prohibits any “in-person” in these
circumstances. Rule 7.3 (f) overrules LEOs such as LEO 625.

not delegate in-person solicitation to a non-lawyer, even acting under
the lawyer's supervison. LEO 1290 (1989).

send aletter to an automobile accident victim to solicit employment as
long asthe letter istruthful. [Rule 7.1(c) requires, among other things,
that the term "ADVERTISING MATERIAL" appear on the envelope]
LEO 508 (1983).

may solicit designation as afiduciary aslong asthere is no overreaching
or fraud. (approved by the Supreme Court 11/12/93) LEO 1515
(1994).

may offer free estate planning seminars to church members (with no
intent to solicit other business) and may accept other businessif a
church member wants to retain the lawyer. LEO 856 (1986).

So long asin compliance with the advertising rules contained in Rule
7.3):

a may write a solicitation letter to someone charged with driving
while intoxicated. LEO 579 (1984).

b. send clients |etters encouraging them to have the lawyer review
their wills. LEO 312 (1979).

C. mail asmple office announcement to residences and businesses
within adesignated zip code. LEO 362 (1980).

d. engagein direct mail advertising. LEO 447 (1982).
e. send clients a periodic newdetter addressing generd legd
matters and may also send former clients letters about legal

developments relating to the previous work for those clients.
LEO 448 (1980).
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f. mail advertisng brochures to travel agencies, tour operators
and airlines aslong asthey are truthful. LEO 470 (1982).

s} publish and circulate a newdetter about recent legdl
developments, dthough it must comply with advertising rules.
LEO 671 (1985).

h. send lettersto crimind defendants indicating the primary areas
of the lawyer's practice, but may not indicate in the letter that "1
am sure you will find that my fees are subgtantialy lower than
the normd rates of this community™ because it would not be a
verifiable statement. LEO 862 (1986).

I. send solicitation letters to people whose homes are subject to
foreclosure. LEO 904 (1987).

In accordance with Rule 7.3(d), alawyer or law firm may:

1.

not refund to a developer a portion of the lawyer's fee from clients
referred to the lawyer by that developer. LEO 207 (1970).

may not discount fees for preparing awill contingent on the client's
contributing money to a charity which advertises the lawyer's services.
LEO 387 (1980).

may not pay areferrd fee to amediation and counseling service that
refersclientsto alaw firm. LEO 512 (1983).

may represent a party in ared estate settlement upon recommendation
of ared estate firm, aslong as the client consents to the arrangement
and isfreeto hire any lawyer; but under Rule 7.3(d), the lawyer may
not give thered edtae firm anything of value in return for its
recommendation. LEO 539 (1984).

may pay an auto body shop or tow truck operator for alist of their
clients so0 the lawyer may send solicitation letters to them, because the
body shop and tow truck operator would not be recommending the
lawyer in return for payment. LEO 984 (1987).

may accept clients who contacted the lawyer based on the
recommendation of prison inmates, as long as the lawyer has not
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10.

compensated the inmates or engaged in fdse advertisng. LEO 1295
(1989).

may accept referrds from athergpist aslong as the lawvyer maintains
loydty to the client and does not reved any client confidences without
consent. LEO 1374 (1990).

not engage in an arrangement with a non-lawyer under which the
non-lawyer refers cases to the lawyer, asssts in helping the lawyer for a
fee and in persond injury cases receives a percentage of the client's
recovery. The arrangement impermissibly involves alawyer: (a) paying
the non-lawyer areferrd fee for soliciting clients, and (b) splitting fees
with anon-lawyer. LEO 1572 (1994).

may not pay aservice feeto aso-caled "lender service bureaut” in
return for obtaining legal work from the bureau. LEO 1632 (1995).

may not pay a percentage of the collection lawyer's fee to a company
that offers an dectronic communications system to facilitate the
callections, because it would amount to impermissible fee-gplitting with
anon-lawyer. Thisrule would dso gpply if the company referred
collections clients to the lawvyer. LEO 1676 (1996).

VI. FEESIN GENERAL

A.

RULE 4.1 TruthfulnessIn Statements To Others. In the cour se of

representing a client a lawyer shall not knowingly: (a) Make a false
statement of fact or law . . ..

RULE 1.5 Fees

(@) A lawyer'sfee shall bereasonable. Thefactorsto beconsidered in
deter mining the reasonableness of a fee include the following:

(1) thetime and labor required, the novelty and difficulty of the
guestionsinvolved, and the skill requisiteto perform the legal
service properly;

(2) thelikelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment by the

lawyer;
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(3) the fee customarily charged in thelocality for smilar legal
services;

(4) the amount involved and the results obtained;

(5) thetime limitationsimposed by the client or by the
circumstances,

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or
lawyer s performing the services; and

(8) whether thefeeisfixed or contingent.

(b) Thelawyer'sfee shall be adequately explained to the client. When

the lawyer has not regularly represented the client, the amount, basis or
rate of the fee shall be communicated to the client, preferably in writing,
before or within a reasonable time after commencing the representation.

(c) A fee may be contingent on the outcome of the matter for which the
serviceisrendered, except in a matter in which a contingent feeis
prohibited by paragraph (d) or other law. A contingent fee agreement
shall statein writing the method by which the feeisto be deter mined,
including the per centage or per centagesthat shall accrueto the lawyer
in the event of settlement, trial or appeal, litigation and other expenses
to be deducted from the recovery, and whether such expensesareto be
deducted beforeor after the contingent fee is calculated. Upon
conclusion of a contingent fee matter, the lawyer shall provide the client
with awritten statement stating the outcome of the matter and, if there
isarecovery, showing theremittanceto the client and the method of its
determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect a
contingent fee:

(1) in adomestic relations matter, except in rareinstances; or
(2) for representing a defendant in a criminal case.

(e) A division of a fee between lawyerswho are not in the samefirm
may be made only if:
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(2) theclient isadvised of and consentsto the participation of all
the lawyersinvolved;

(2) theterms of the division of the fee are disclosed to the client
and the client consentsther eto;

(3) thetotal feeisreasonable; and

(4) thedivision of feesand the client's consent is obtained in
advance of the rendering of legal services, preferably in writing.

C. COMMENT TORULE 1.5

Basis or Rate of Fee

[ 1] When the lawyer has regularly represented a client, they
ordinarily will have evolved an under standing concerning the basis
or rate of the fee. In a new client-lawyer relationship, however, an
under standing as to the amount, basis, or rate of the fee should be
promptly established. It is not necessary to recite all the factors
that underlie the basis of the fee, but only those that are directly
involved in its computation. It is sufficient, for example, to state
that the basic rate is an hourly charge or a fixed amount or an
estimated amount, or to identify the factors that may be taken into
account in finally fixing the fee. A written statement concerning
the fee reduces the possibility of misunder standing.

Furnishing the client with a simple letter, memorandum, receipt or
a copy of the lawyer's customary fee schedule may be sufficient if
the basis or rate of the feeis set forth.

Terms of Payment

[2] A lawyer may require advance payment of a fee, but is obliged
to return any unearned portion. See Rule 1.16(d). A lawyer may
accept property in payment for services, such as an ownership
interest in an enterprise, providing this does not involve
acquisition of a proprietary interest in the cause of action or
subject matter of the litigation contrary to Rule 1.8(j). However, a
fee paid in property instead of money may be subject to special
scrutiny because it involves questions concer ning both the value of
the services and the lawyer's special knowledge of the value of the

property.
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[3] An agreement may not be made whose terms might induce the
lawyer improperly to curtail services for the client or perform them
in away contrary to the client's interest. For example, a lawyer
should not enter into an agreement whereby services are to be
provided only up to a stated amount when it is foreseeabl e that
mor e extensive services probably will be required, unless the
situation is adequately explained to the client. Otherwise, the client
might have to bargain for further assistance in the midst of a
proceeding or transaction. However, it is proper to define the
extent of servicesin light of the client's ability to pay. A lawyer
should not exploit a fee arrangement based primarily on hourly
charges by using wasteful procedures. When considering whether a
contingent fee is consistent with the client's best interest, the
lawyer should offer the client alternative bases for the fee and
explain their implications.

Applicable law may impose limitations on contingent fees, such as
a ceiling on the percentage. In any event, a fee should not be
imposed upon a client, but should be the result of an informed
decision concerning reasonable alter natives.

Contingent Fees in Domestic Relations Cases

[3a] An arrangement for a contingent fee in a domestic relations
matter has been previously considered appropriate only in those
rare instances where:

(a) the contingent feeis for the collection of, and isto be
paid out of (i) accumulated arrearagesin child or spousal
support; (ii) an asset not previously viewed or
contemplated as a marital asset by the parties or the court;
(iii) a monetary award pursuant to equitable distribution or
under a property settlement agreement;

(b) the parties are divorced and reconciliation is not a
realistic prospect;

(c) the children of the marriage are or will soon achieve the
age of maturity and the legal services rendered pursuant to
the contingent fee arrangement are not likely to affect their
relationship with the non-custodial parent;
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(d) the client isindigent or could not otherwise obtain
adequate counsel on an hourly fee basis, and

(e) the fee arrangement is fair and reasonable under the
circumstances.

Division of Fee

[4] Adivision of feerefersto a single billing to a client covering
the fee of two or more lawyers who are not in the same firm. A
division of fee facilitates association of more than one lawyer in a
matter in which neither alone could serve the client aswell, and
most often is used when the fee is contingent and the division is
between a referring lawyer and a trial specialist.

Disputes over Fees

[5] If a procedure has been established for resolution of fee
disputes, such as an arbitration or mediation procedure established
by the bar, the lawyer should conscientiously consider submitting
toit. Law may prescribe a procedure for determining a lawyer's
fee, for example, in representation of an executor or

administrator, a class or a person entitled to a reasonable fee as
part of the measure of damages. The lawyer entitled to such a fee
and a lawyer representing another party concerned with the fee
should comply with the prescribed procedure.

VIRGINIA CODE COMPARISON

With regard to paragraph (a), DR 2-105(A) required that a
"lawyer'sfees. . . be reasonable and adequately explained to the
client.” The factorsinvolved in assessing the reasonableness of a
feelisted in Rule 1.5(a) are substantially smilar to those listed in
EC 2-20.

Paragraph (b) emphasizes the lawyer's duty to adequately explain
fees (which appearsin DR 2-105(A)) but stresses the lawyer's duty
to disclose fee information to the client rather than merely
responding to a client's request for information (asin DR
2-105(B)).

Paragraph (c) is substantially the same as DR 2-105(C). EC 2-22
provided that "[ c] ontingent fee arrangementsin civil cases have
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long been commonly accepted in the United States,” but that "a
lawyer generally should decline to accept employment on a
contingent fee basis by one who is able to pay a reasonable fixed
fee...."

With regard to paragraph (d), DR 2-105(C) prohibited a
contingent feein a criminal case. EC 2-22 provided that
"contingent fee arrangements in domestic relation cases are rarely
justified.”

With regard to paragraph (€), DR 2-105(D) permitted division of
feesonly if: (1) The client consents to employment of additional
counsel; (2) Both attorneys expressly assume responsibility to the
client; and (3) The terms of the division of the fee are disclosed to
the client and the client consents thereto."

COMMITTEE COMMENTARY

The Committee believes that DR 2-105 placed greater emphasis
than the ABA Model Rule on the Full Disclosure of Fees and Fee
Arrangements to Clients and therefore added language from DR
2-105(A) to paragraph (a) and from DR 2-105(D)(3) to paragraph
(e).

The Comment to paragraph (d)(1) reflects the Committee's
conclusion that the public policy concerns which preclude
contingent fee arrangements in certain domestic relations cases do
not apply when property division, support matters or attorney's fee
awards have been previously determined.

Paragraph (e) eliminates the requirement in the Virginia Code that
each lawyer involved in a fee-splitting arrangement assume full
responsibility to the client, regardless of the degree of the lawyer's
continuing participation. The requirement in the Virginia Code
was deleted to encourage referrals under appropriate
circumstances by not requiring the lawyer making the referral to
automatically assume ethical responsibility for all of the activities
of the other lawyersinvolved in the arrangement. However, such
an arrangement is acceptable only if the client consents after full
disclosure, which must include a delineation of each lawyer's
responsibilities to the client.
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1.

2.

LEO 1606 provides the principles governing attorney fees asfollows:

Fee contracts "are not construed as are other commercia contracts.”
"d| fees must be reasonable.”

Because the client "retains the absolute right to discharge the lawyer at
any time for any reason or without reason,” a discharged lawyer may
only recover in quantum meruit for services rendered - vaued by
looking at the "reasonable value of the services rendered, not to the
benefit recelved by the client.”

A lawyer must return al unearned feesif the representation ends. A
"retainer” isnot a pre-payment for lega services, but rather a payment
made to insure alawyer's avallability for future lega services.

a There may be no non-refundable advance legd fee.

b. Evenif alawyer and client agree to afixed fee, the lawvyer must
return any unused portion if the representation ends (using a
quantum meruit gpproach).

Contingent fees can be used in family law matters only in "extremely
rare Stuations.” [Rule 1.5(d)(1) and Comment [3a] codify the
circumgtances in which lawvyers may handle family law meatterson a
contingent fee basis] (1994)

Feesin generd. A lawyer or law firm:

1.

may charge a noteholder an amount in excess of the 5% trustee's fees
to handle aforeclosure as long as the debtor's payment is limited to the
amount specified in the deed of trust. LEO 912 (1987).

may include court-awarded atorneys feesin considering the plaintiff's
award from which the lawyer cdculates the contingent fees. The
court-awarded attorneys fees are not considered "fees" for purposes of
the fee-plitting rules. LEO 1563 (1993).

may charge a fixed percentage overhead fee for miscellaneous
expenses in most representations, athough such an arrangement would
be improper in contingent fee matters (in which the client must be
responsible for the actual costs incurred). LEO 1056 (1988).
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Feesin domestic cases. Because Rule 1.5(d)(1) and Comment [3a] codify the
circumdances in which lavyers may handle family law matters on a contingent
fee bads, the following LEOs are listed by number only for your reference: 189
(1984); 363 (1980); 405 (1981); 423 (1981); 568 (1984); 588 (1984); 667
(1985); 778 (1986); 1062 (1988); 1081 (1988); 1174 (1988); 1229 (1989);
1298 (1989); 1653 (1995); 1229 (1989); and 1229..

VIlI. FEE SHARING

A.

RULE 1.5Fees.... (e) A divison of afee between lawyerswho are
not in the same firm may be made only if:

(2) theclient isadvised of and consentsto the participation of all the
lawyer sinvolved;

(2) theterms of the division of the fee are disclosed to the client and the
client consents ther eto;

(3) thetotal feeisreasonable; and

(4) thedivision of fees and the client's consent is obtained in advance of
therendering of legal services, preferably in writing.

COMMENT TO RULE 1.5 - Division of Fee- [4] A division of feerefers
to a single billing to a client covering the fee of two or more lawyers who
are not in the same firm. A division of fee facilitates association of more
than one lawyer in a matter in which neither alone could serve the client
aswell, and most often is used when the fee is contingent and the division
is between a referring lawyer and a trial specialist.

VIRGINIA CODE COMPARISON - With regard to paragraph (e), DR
2-105(D) permitted division of feesonly if: (1) The client consents to
employment of additional counsel; (2) Both attorneys expressly assume
responsibility to the client; and (3) The terms of the division of the fee are
disclosed to the client and the client consents thereto.”

COMMITTEE COMMENTARY - Paragraph (e) eliminates the

requirement in the Virginia Code that each lawyer involved in a
fee-splitting arrangement assume full responsibility to the client,
regardless of the degree of the lawyer's continuing participation. The
requirement in the Virginia Code was deleted to encourage referrals under
appropriate circumstances by not requiring the lawyer making the referral
to automatically assume ethical responsibility for all of the activities of the
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other lawyersinvolved in the arrangement. However, such an
arrangement is acceptable only if the client consents after full disclosure,
which must include a delineation of each lawyer's responsibilities to the
client.

RULE 5.4 Professional Independence Of A Lawyer

(@) A lawyer or law firm shall not share legal feeswith a nonlawyer,
except that:

(1) an agreement by a lawyer with the lawyer'sfirm, partner, or
associate may provide for the payment of money, over a
reasonable period of time after the lawyer's death, to the
lawyer's estate or to one or mor e specified persons;

(2) alawyer who undertakesto complete unfinished legal
business of a deceased, disabled, or disappeared lawyer may pay
to the estate or other representative of that lawyer that portion
of the total compensation that fairly representsthe services
rendered by the deceased, disabled or disappeared lawyer; and

(3) alawyer or law firm may include nonlawyer employeesin a
compensation or retirement plan, even though the plan isbased
in wholeor in part on a profit-sharing arrangement. . . .

(b) A lawyer shall not form a partner ship with a nonlawyer if any of the
activities of the partner ship consist of the practice of law.

(©) A lawyer shall not permit a per son who recommends, employs, or
paysthelawyer to render legal servicesfor another to direct or regulate
the lawyer's professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional
corporation or association authorized to practice law for a profit, if:

(1) anonlawyer owns any interest therein, except asprovided in
(a)(3) above, or except that afiduciary representative of the
estate of alawyer may hold the stock or interest of the lawyer
for areasonabletime during adminigtration;

(2) anonlawyer isa corporate director or officer thereof; or (3) a

nonlawyer hastheright to direct or control the professional
judgment of a lawyer.
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RULE 5.6 Paragraph (a)(1) isidentical to DR 3-102(A)(1). Paragraph
(a)(2) issubstantially similar to DR 3-102(A)(2) which stated: "A lawyer
who undertakes to complete unfinished legal business of a deceased
lawyer may pay to the estate of the deceased lawyer that proportion of the
total compensation that fairly represents the services rendered by the
deceased lawyer." Paragraph (a)(3) is substantially the same as DR
3-102(A)(3). Paragraph (b) isidentical to DR 3-103(A). Paragraph (c) is
identical to DR 5-106(B). Paragraph (d) isidentical to DR 5-106(C).

LEO on Fee Sharing. A lawyer or law firm:

1.

may participate in aloca bar association's lawyer referra service, Snce
any forwarding fee paid to the referrd service is not impermissible
fee-splitting. LEO 407 (1981).

may engage in a"barter" arrangement in which the lawyer renders
sarvicesin return for other goods, aslong as: the lawyer does not share
legal fees (in cash or in kind) with any non-lawyers, the client consents;
the legdl fees are reasonable; and the lawyer keeps the legd feesina
trust account (or segregated in the case of goods) until the fees are
earned. LEO 558 (1984). But note that under Rule 1.8(a), alawyer
may not enter into a"business transaction” with adient unlessthe client
IS given an opportunity to seek independent advice, and there has been
full disclosure and consent in writing.

may engage amedica consulting firm that recelves compensation on a
contingent fee basis aslong as the lawyer does not share any portion of
afee with a consulting firm and aslong as no paymentsto any expert
witness the consulting firm might provide are contingent on the outcome
of the case in which the expert testifies. LEO 1047 (1988).

may not asss atitle agency in preparing documents (with asingle fee
for both services submitted to the dient) because it would involve
sharing of legd fees with a non-lawvyer and may aso involve the lavyer
helping a non-lawyer in the unauthorized practice of law. LEO 1329
(1990).

Rule 1.5(e) does not require that alawyer sharing in fees a'so share
responghility, thus dlowing "referrd fees' if the client consents after fulll
disclosure. LEOs such as LEO 1488 that required both lawyers take
"respongbility” for the case are now outdated.
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6. employed by a non-profit organization and a private practitioner who
sometimes handles cases pro bono for the non-profit organization, may
share court-awarded attorneys  fees with the organization (although it
would be unethica for alawyer who accepts a pro bono case to charge
or collect a contingent fee for the representation). The court’ sreview of
the fees and the fact that the client is not paying the fees diminate any
worry about fee-sharing or overreaching by the lawyers. LEO 1744
(2000).

Hypothetical - Sharing Feeswith Other Lawyers. You are a sole practitioner in
asmall town, and occasonaly you need help in handling complicated redl
edtate matters -- especially commercid red estate projects. Depending on
where a case is pending, you work with a number of large firmswhich can
supply the manpower for the drafting, due diligence and negotiation that you
sometimes require.

May you split your fee with the law firm you arranged to help you on alarge
red edtate project? YES

May you arrange for a split of the fee that is not in proportion to the work you
perform (in other words, may you keep 50% of the fee even though you do
only 20% of thework)? YES

May you arrange for a split of the fee (in cases you refer to the other firm) in
which you recelve a percentage of the fee without performing any of the work?
YES

Anayss - Unlike the old Code, the new VirginiaRules dlow pure referra fees
if the client consents after full disclosure Paragraph (e) diminatesthe
requirement in the Virginia Code that each lawyer involved in afee-gplitting
arrangement assume full respongbility to the client, regardless of the degree of
the lawyer's continuing participation. The requirement in the Virginia Code was
deleted to encourage referrals under appropriate circumstances by not requiring
the lawvyer making the referrd to automaticaly assume ethica responghbility for
al of the activities of the other lawyers involved in the arrangement. However,
such an arrangement is acceptable only if the dlient consents after full disclosure,
which disclosure must include a delinegtion of each lawyer's responsihilitiesto
the client. Rule 1.5 Committee Commentary.

Hypothetical - Lawyers Sharing Their Fees with Non-lawyers Outsde the
Erm You have been successful in developing a practice of representing
landlordsin large suburban office parks. For severa years, you have worked
with an red estate agency that has been remarkably successful in finding tenants
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for your client's projects. Last week, the head of the agency told you that she
has assessed the value her agency has brought to your practice and intends to
dramaticdly increase her rates. As an dternative, she has proposed that you
agree to pay the agency ardatively smdl percentage of the fees you generate in
the red estate legd work that your perform. She explains that this arrangement
will help your clients by making sure that her services are available for clients
who are pursuing rdlaively smal projects, while rewarding her for what she
correctly perceivesto be vauable assstance in the larger matters that you
handle.

May you enter into the arrangement the head of the red estate agency has
proposed? NO

If you cannot enter into the arrangement, what dternatives do you have?
PROPOSE A DIFFERENT RATE STRUCTURE FOR DIFFERENT SIZE
MATTERS.

Andyss.

The new Rules explicitly indicate that except for certain Stuations (not
applicable here), [d lawyer or law firm shal not share legd feeswith a
nonlawyer. Rule 5.4(a). Therefore, the red estate agency head's proposed
arrangement would violate the Rules. The analysis would become more difficult
if the red estate agency head proposed that you pay the agency ayearly
"bonus." A generd bonus might be acceptable, but any extra amount tied to the
resultsin particular matters would be questionable.

One dternative to sharing fees with the agency isto propose adifferent rate
gructure for different Sze matters.

Best Answer

The best answer to question (@) is NO and the best answer to question (b) is
PROPOSE A DIFFERENT RATE STRUCTURE FOR DIFFERENT SIZE
MATTERS.

Hypothetica - Lawyers Sharing Their Fees with Non-lawyer Employees of
Their Law Firm. Two years ago, alegd assgant at your firm suggested that his
neighbor hire your firm to handle the sdle of alarge parcel of farmland that the
neighbor owned. The resulting negotiation and transaction was enormoudy
successtul for the client, and your firm generated over $500,000 in fees.
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May your firm pay abonusto the legd assstant for recommending that your
firm handle the real estate maiter? NO

Andyss

Although legd assistants are treated like lawyers for purposes of most ethics
rules, they aretraditionaly trested as non-lawyers for purposes of other rules,
such as VirginiaRule 5.4(8)(3): (a) A lawyer or law firm shdl not share legd
fees with a nonlawyer, except that: . . . (3) alawyer or law firm may include
nonlawyer employees in a compensation or retirement plan, even though the
plan is based in whole or in part on a profit sharing arrangement. Virginia Rule
5.4(a)(3).

A law firm's non-lawyer employees are probably aso covered by the
prohibition on rewarding someone for recommending alawyer. A lawyer shall
not compensate or give anything of value to a person or organization to
recommend or secure employment by aclient, or as areward for having made
arecommendation resulting in employment by a client, except that the lawyer
may pay for public communications permitted by Rule 7.1 and the usua and
reasonable fees or dues charged by alawyer referrd service and any qudified
lega services plan or contract of legal services insurance as authorized by law,
provided that such communications of the service or plan are in accordance
with the standards of this Rule or Rule 7.1, as gppropriate. Virginia Rule 7.3(d).

These Rules would prevent alaw firm from paying abonusto alaw firm staff
member for recommending the law firm.  On the other hand, the Bar has
gpproved alaw firm's payment of bonuses to secretaries based on the firm's
overd| profitability.

Best Answer.  For both of these reasons, the best answer to this hypothetical
iIsSNO.

Hypothetica - Non-lawyers Sharing Their Feeswith Lawyers. For severa
years, you have referred clients to aleasing consultant whose office is just one
floor above yours. All of your clients have been very pleased with her work.
This morning the leasing consultant suggested entering into a more forma
arrangement. Under her proposa, she would pay you ten percent of any fee
that she generates from her work for a client you refer to her. Of course, both
of you recognize that you would have to make full disclosure to the clients and
obtain their consent to your sharing in the leasing consultant's fees.

If your clients consent, may you share in the fees earned by the consultant for
work she performs for the clients that you send to her? YES (PROBABLY).
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Andyss Theissue here iswhether lawvyers may share feesearned by a
non-lawyer. At firg blush, it might seem that the prohibition againgt lavyers
sharing their fees with non-lawyers should apply with equa force to
non-lawyers sharing their fees with lawyers. However, there is no specific
ethicsrule that prohibits this practice, as long as the client consents after full
disclosure, and the lawyer complies with al of the ethics requirements of doing
busnesswith aclient. VirginiaRule 1.8(a). Some state bars have indicated
that such an arrangement can pass ethicd mudter if the client consents after full
disclosure.  Other bars have rgected such arrangements as per se unethical.

Best Answer. The best answer to this hypothetical is PROBABLY YES.

Hypothetica - Sharing Fees with Finance Company. LEO 1764 (2002). If an
attorney accepts a case for afixed fee that isfull at the start of the case, the
attorney may not discount the fee with a finance company. The finance
company was to Sgn an instalment contract with the client for $5,000 plus
interest and was then to pay the attorney a discounted lump sum of $4,000.

1 Except in three narrow exceptions not gpplicable in thisinstance, Rule
5.4(a) prohibits alawyer from sharing his fee with a non-lawyer.

2. This committee has found arrangements Smilar to that proposed in this
hypothetical to be violative of that concept. See, LEO 1047 (attorney's
fee may not be shared with a group of medicd experts), 1438
(attorney's fee may not be shared with an advertisng firm), & 1676
(attorney's fee may not be shared with an eectronic tracking firm).

3. In line with those opinions, while the atorney may arrange for the client
to pay interest to the finance company, the attorney may not agree to
provide the finance company with a portion of hisfee.

Hypothetical - Departing Attorney and Fees Owed to Ex-firm Under Rule
1.5(e), Aslong as acourt ordersit, alaw firm and a departed lawyer can share
in persond injury case feeswithout the clients' consent. LEO 1760 (2002).
Note that this opinion is advisory only. Rule 1.5 was controlling. Rulel.5(€)
requires client consent for any attorney to arrange afee to be shared by more
than one law firm; however, Rule 1.5(€)'s consent requirement must be
consdered together with the common law concept of quantum meruit. LEO
1606 explains that when an attorney is discharged prior to the completion of the
employment contract, he is entitled to compensation for the vaue of the
services actualy rendered. This concept of quantum meruit was deemed the
appropriate measure for determining alawyer's compensation when the lawyer
and the dlient had never specified the amount of compensation to be paid.
County of Campbell v. Howard, 133 Va. 19 (1922). The court in Heinzman
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v. Fine, Fine, Legum, and Fine, 217 v. 958 (1977), deemed quantum meruit
to be the appropriate measure for determining alawyer's compensation where a
lawyer has been discharged prior to completion of the employment contract. As
part of the Rulesfor Professona Conduct, Rule 1.5(e) governs the permissible
conduct of individuad members of the Virginia Bar. Those rules do not dictate or
limit the activities of a court. Therefore, even without client consent, it is
permissible for an attorney to share afee with an attorney in another firm so
long asthe fee share is part of acourt order. The former firm may sharein the
fee from aformer client who has now become the client of a departed

atorney's new firm only if either the client consents to the arrangement pursuant
to Rule 1.5(e), or, absent that consent, a court orders the fee share as proper
compensation for the attorneys. Committee Opinion. October 11, 2001.

VIIl. LAwYER PAID BY THIRD PARTY

A.

C.

RULE 1.7 Conflict of Interest: General Rule.. ... (b) A lawyer shall not
represent a client if therepresentation of that client may be materially
limited by thelawyer'sresponsbilitiesto another client or toathird
person, or by the lawyer's own interests, unless: (1) the lawyer
reasonably believesthe representation will not be adver sely affected;
and (2) the client consents after consultation. When representation of
multiple clientsin a single matter isundertaken, the consultation shall
include explanation of theimplications of the common representation
and the advantages and risksinvolved.

RULE 1.8 Conflict of Interest: Prohibited Transactions . . .. (f) A
lawyer shall not accept compensation for representing a client from one
other than the client unless:

(2) theclient consents after consultation;

(2) thereisno interference with the lawyer's independence of
professional judgment or with the client lawyer reationship; and

(3) information relating to representation of a client is protected
asrequired by Rule 1.6.

COMMENT TORULE 1.8

Transactions Between Client and Lawyer
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[1] Asageneral principle, all transactions between client
and lawyer should be fair and reasonable to the client. . . .

Person Paying for a Lawyer's Services

[4] Paragraph (f ) requires disclosure of the fact that the
lawyer's services are being paid for by a third party. Such
an arrangement must also conform to the requirements of
Rule 1.6 concerning confidentiality, Rule 1.7 concerning
conflict of interest, and Rule 5.4(c) concerning the
professional independence of a lawyer. Where the clientisa
class, consent may be obtained on behalf of the class by
court-supervised procedure.

VIRGINIA CODE COMPARISON - Paragraph (f) is substantially
similar to DR 5-106(A)(1) and DR 5-106(B). DR 5-106(A)(1) stated:
"Except with the consent of his client after full and adequate
disclosure under the circumstances, a lawyer shall not . . . [a] ccept
compensation for hislegal services from one other than hisclient.”
DR 5-106(B) stated that "[a] lawyer shall not permit a person who
recommends, employs, or pays himto render legal services for
another to direct or regulate his professional judgment in
rendering such legal services."

RULE 5.4 Professional Independence Of A Lawyer . ... (c) A lawyer
shall not permit a per son who recommends, employs, or paysthe lawyer
torender legal servicesfor another to direct or regulate the lawyer's
professional judgment in rendering such legal services.

COMMENT TO RULE 5.4 - [1] The provisions of this Rule express
traditional limitations on sharing fees. These limitations are to protect the
lawyer's professional independence of judgment. Wher e someone other
than the client pays the lawyer's fee or salary or recommends employment
of the lawyer, that arrangement does not modify the lawyer's obligation to
the client. As stated in paragraph (c), such arrangements should not
interfere with the lawyer's professional judgment. See also Rule 1.8(f).

VIRGINIA CODE COMPARISON - Paragraph (c) isidentical to DR
5-106(B).
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S0 long as the requirements of Rule 7.6 are met, alawyer of law firm:

1.

must disclose the double payment if the lawyer receives double
payment from aclient and athird party . LEO 248 (1974).

may accept afee from an unincorporated association to represent an
association member. LEO 335 (1979).

acting asafinancid adviser may recelve afee from the third party who
markets the investments, if the client consents. LEO 563 (1984).

may be paid by an inmate's wife to act asthe inmate's guardian ad
litem, if the client consents. LEO 607 (1984).

In ared edtate transaction, the seller's lawyer must advise the buyer
that the lawyer represents only sdller, even if the sdller pays the buyer's
closing costs. LEO 747 (1985).

A red edtate purchaser's lawvyer may arrange in advance for the sdller
to pay part of the lawyer's fee, but may not impose such a fee without
the sdler's prior consent. The lawyer must be careful not to use the
communication to steer clientsto the lawyer'sfirm. LEO 1177 (1988).

A mother who had an automohile accident in which her infant child was
injured may not hire the same lawyer who represented her in atort
action againg the other driver to aso represent the child in the tort
action, if thereisa"non-frivolous clam” that could be filed againg the
mother in connection with the accident. Consent could cure this conflict,
but the minor child cannot grant the consent, and the ability of the
mother to grant the consent isalegal question beyond the Bar's
purview. If thereis no possible clam againgt the mother, then the
mother can hire her lawyer to aso represent the child, but must not
direct or regulate the lawyer's professond judgment. LEO 1762
(2002). In applying those requirements to a mother serving as next
friend for her child who is paying the attorney's legd fee, this committee
noted in aprior opinion that the lawyer needs to pursue the objectives
and interests of the child, not those of the mother. LEO 1557 (1993).
The lawyer should not dlow the mother to "direct or regulate the
lawyer's professond judgment in rendering such legd sarvices™ Rule
5.4(c).

11-42



IX.

Fee DispPuTES

A.

RULE 1.5Fees....

COMMENT

Disputes over Fees

[5] If a procedure has been established for resolution of fee
disputes, such as an arbitration or mediation procedure established
by the bar, the lawyer should conscientiously consider submitting
to it. Law may prescribe a procedure for determining a lawyer's
fee, for example, in representation of an executor or

administrator, a class or a person entitled to a reasonable fee as
part of the measure of damages. The lawyer entitled to such a fee
and a lawyer representing another party concerned with the fee
should comply with the prescribed procedure.

RULE 1.8 Conflict of Interest: Prohibited Transactions. . . (h) A lawyer

shall not make an agreement prospectively limiting the lawyer's liability
to aclient for malpractice, except that alawyer may make such an
agreement with a client of which the lawyer isan employee aslong as
the client isindependently represented in making the agreement.

Comment. “ The first portion of Paragraph (h) is essentially the same as
DR6-102(A) . . ..

Limiting ligbility to dients

1.

If clients request it, lawyers may purchase a their own expense a
fiddlity bond covering their activities. LEO 195 (1968).

A retainer agreement may contain an arbitration provision covering
malpractice dams as long asthe dient isfully informed of the
provison's effect and is advised to seek independent legal advice.
LEO 638 (1984).

An in-house lawyer may not obtain an indemnification agreement. LEO
877. Rule 1.8(h) now permits an in-house lawyer to obtain an
indemnification agreement, if the corporation is separately represented.
LEOs such as LEO 877 are overruled.
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4, A lawyer may not prospectively limit ligbility to aclient, but may secure
ardease from the client for "specific completed acts' in exchange for
congderation if the client consents after full disclosure, is"'first advised
to seek independent counsel as to whether to sign such an agreement”
and if the transaction was not "unconscionable, unfair or inequitable
when made." LEO 1550 (1993).

D. Arbitration - an agreement requiring arbitration of:

1. Fee disputesis permissible aslong as: thereis "full and adequate
disclosure asto dl possible consequences' of the agreement; the client
consents, and the arrangement is not "unconscionable, unfair, or
inequitable when made." LEO 1586 (1994).

2. Legd mdpractice clams as long as there is adequate disclosure and
consent.

a Like fee agreements, such initialy-acceptable engagement
agreement provisons might become improper given the
"occurrence of unusua and extraordinary facts and
circumstances not contemplated at the outset of the
representation.”

b. Note that there were no specific disclosures required.
Appropriate disclosures might include "walver of trid by jury or
by the court, discovery, evidentiary rules, arbitrator selection,
scope of award, expense, appellate rights, findity of award,
enforcement of award."” August 3, 2002

C. Note that there was no requirement that the client actualy
consult another lawyer before entering into such an agreement.
LEO 638 arguable required that the client must be advised to
seek independent counsdl regarding an arbitration provison.
LEO 1707 (1998).

d. See also LEO 1586 and LEO 1550.

RETAINING CLIENT'SFILESUNTIL ALL FEESARE PAID

A. RULE 1.16 Declining Or Terminating Representation. . . .

(d) Upon termination of representation, alawyer shall take steps
to the extent reasonably practicableto protect aclient's
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interests, such as giving reasonable notice to the client, allowing
timefor employment of other counsdl, refunding any advance
payment of fee that has not been earned and handling records as
indicated in paragraph (e).

(e) All original, client-fur nished documents and any originals of
legal instruments or official documentswhich arein thelawyer's
possession (wills, cor porate minutes, etc.) arethe property of the
client and shall be returned to the client upon request, whether or
not the client has paid the fees and costs owed the lawyer.

If the lawyer wantsto keep a copy of such original documents,
the lawyer must incur the cost of duplication.

Upon request, the client must also be provided copies of the
following documents from the lawyer'sfile, whether or not the
client has paid the fees and costs owed the lawyer: lawyer/client
and lawyer /third-party communications; the lawyer's copies of
client-fur nished documents (unlessthe originals have been
returned to the client pursuant to this paragraph); pleadings and
discovery responses; working and final drafts of legal
instruments, official documents, investigative reports, legal
memor anda, and other attorney work product documents
prepared for the client in the cour se of the representation;
research materials; and bills previously submitted to the client.

Although the lawyer may bill and seek to collect from the client
the costs associated with making a copy of these materials, the
lawyer may not usethe client'srefusal to pay for such materials
asabasistorefusethe client'srequest.

Thelawyer, however, isnot required under thisRRuleto provide
the client copies of billing records and documentsintended only
for internal use, such asmemoranda prepared by the lawyer
discussing conflicts of interest, staffing consider ations, or
difficulties arising from the lawyer/client relationship.

COMMENT TO RULE 1.16

Retention of Client Papers or File When Client Fails or Refusesto Pay
Fees/Expenses Owed to Lawyer - [10] Paragraph (e) eschews a
"prejudice” standard in favor of a more objective and easily-applied rule
governing specific kinds of documentsin the lawyer'sfiles.
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VIRGINIA CODE COMPARISON - Paragraph (d) isbased on DR
2-108(D), but does not address documentsin the lawyer's files (which are
handled under paragraph (). Paragraph (€) is new.

COMMITTEE COMMENTARY - The Committee recommended paragraph
(e) instead of a "prejudice” standard as being more easily understood and

applied by lawyers.

Hypothetica - Mugt you give yvour former client the files relating to the expert?
YES (PROBABLY)

May you bill the former dient for copying the expert materias? YES

(@ (b) Theold Virginia Code at least theoreticaly recognized the traditiond
lawyer's lien on documents (allowing the lawyer to retain certain documents
until the dlients fully paid the lawyer), but aseries of VirginiaLegd Ethics
Opinions explained that lawyers must give thair dients any files that the client
would be "prejudiced” by not possessing them. LEO 1690 (1997).

The new ethics Rules eschew this"prgjudice’ gpproach in favor of aunique
formulathat provides explicit guidance on how they should be handled. Rule
1.16(e).

Whether the client has fully paid them or not, lawyers must provide the
following documentsto their former clients upon request:

"[Q]rigind dient-furnished documents and any originds of legd
ingruments or officid documents.” Lawyers must pay for any copies of
these documents they wish to retain.

"Lawyer/client and lawyer/third-party communications, the lavyers
copies of client-furnished documents. . .; pleadings and discovery
responses, working and find drafts of lega instruments, officia
documents, investigative reports, legal memoranda, and other attorney
work product . . .; research materids; and bills previoudy submitted to
theclient.” Lawyers may charge the client for acopy of these
documents, but may not withhold the documents until the client pays for
the copies.

Lawyers are not required to give former clients: copies of billing

records and documents intended only for internd use, such as
memoranda prepared by the lawyer discussing conflicts of interedt,
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daffing consgderations, or difficulties aigng from the lavyer/ client
relationship.

Rule 1.16(e). Because the materids rdating to the expert probably fal within
the generd "work product” category, you amost surely must provide them to
your former client. 'Y ou will be able to charge for copying under the new Rules,
but you will not be able to ingst on payment of the copy bill before sending the
materias. Other state bars take differing gpproaches. Some pardle Virginias
drict pro-client approach. Othersdlow lawyersto retain aclient'sfiles unless
it prgudicesthe client.

Best Answer The best answer to question (8) is PROBABLY YES and the
best answer to question (b) isYES.

D. Ownership of files and attorney lien issues. Many, if not mogt, older rulings will
be modified or overruled by Rule 1.16(€).

E Historical Perspective. For agood historica perspective see LEO 1690 for a
Compendium Opinion.

F. RULE 3.7 Lawyer AsWitness. A lawyer shdl not act as an advocate in an
adversarid proceeding in which the lawyer islikely to be a necessary witness
except where: . . . (2) the testimony relates to the nature and vaue of lega
sarvicesrendered inthecase; or . . . .

XI. CostsoF DOING BUSINESS
A. RULE 8.4 Misconduct - It isprofessonal misconduct for alawyer to ..

. (b) commit acriminal or deliberately wrongful act that reflects
adversely on the lawyer's honesty, trustworthiness or fitnessasa
lawyer; (c) engagein professional conduct involving dishonesty, fraud,
deceit or misrepresentation . . . .

VIRGINIA CODE COMPARISON - With regard to paragraphs (a) through
(c), DR 1-102(A) provided that a lawyer shall not . . . (3) Commit a crime
or other deliberately wrongful act that reflects adversely on the lawyer's
fitness to practice law. (4) Engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation which reflects adversely on a lawyer's fitness
to practice law.”
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RULE 1.5 Fees

() A lawyer'sfee shall bereasonable. . ..

(b) Thelawyer'sfee shall be adequately explained to the client. When

the lawyer has not regularly represented the client, the amount, basis or
rate of the fee shall be communicated to the client, preferably in writing,
before or within a reasonable time after commencing the representation.

VIRGINIA CODE COMPARISON - With regard to paragraph (a), DR
2-105(A) required that a"lawyer'sfees.. . . be reasonable and adequately
explained to the client.” The factorsinvolved in ng the reasonabl eness of
afeeliged in Rule 1.5(a) are substantiadly smilar to those listed in EC 2-20.
Paragraph (b) emphasizes the lawyer's duty to adequately explain fees (which
appearsin DR 2-105(A)) but stresses the lawyer's duty to disclose fee
information to the client rather than merely responding to a client's request for
information (asin DR 2-105(B)).

RULE 1.15 Safekeeping Property . ... (c) A lawyer shall: (1) promptly
notify a client of thereceipt of the client'sfunds, securities, or other
properties; (2) identify and label securities and propertiesof a client
promptly upon receipt and place them in a safe deposit box or other
place of safekeeping as soon as practicable; (3) maintain complete
records of all funds, securities, and other properties of a client coming
into the possession of the lawyer and render appropriate accountsto the
client regarding them; and (4) promptly pay or deliver to the client or
another asrequested by such person the funds, securities, or other
propertiesin the possession of the lawyer which such person isentitled
toreceive.

VIRGINIA CODE COMPARISON - Paragraph (c) isidentical to DR
9-102(B).

Setting Fees. May alaw firm “mark up” it costs advanced? In LEO 1712, a
law firm hired temporary attorneys (“Lawyer Temp”) from an agency. The
gaffing agency hirestemporary lawyers and pays them an hourly rate. The
gaffing agency hills the law firm with a mark-up. May the law firm charge the
client afee that exceeds the amount paid to the staffing agency? LEO 1712
provides, in part, asfollows:

1. The appropriate and controlling Disciplinary Rules are DR 1-102(A)(4)
[now Rule 8.4] which prohibits alawyer from engaging in conduct
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involving dishonesty, fraud, deceit, or misrepresentation that reflects
adversely on the lawyer's fitness to practice law; DR 2-105(A) [now
Rule 1.5] which providesthat alawyer's fee shdl be reasonable and
adequatdly explained to the client; and DR 9-102(B)(3) [now Rule
1.15] which requires alawyer to render an appropriate accounting to
the client.

DR 2-105(A) and (B) obligate the hiring firm to give the client an
adequate explanation of the legdl fees, and at the client's request, to
furnish the basis of the legal fees.

a A law firm's mark-up of or surcharge on actud cost paid the
daffing agency isafee

b. In LEO 1648 (1995), the committee opined that it would be
improper and dishonest for alaw firm to charge, without
disclosure to the dlient, additiond "adminigrative fees,"
"processing fees' or "vaue hilling" dlocated to the originating
attorney (afixed percentage "add-on" from 20% to 200%)
when the originating attorney did not actudly work on the
matter. The committee further stated that "any lawyer's bill
which charges fees or cogts for work not actudly performed is
fraudulent, unreasonable, not adequatdly explained to the client
and breaches the lawyer's duty to properly account to the
client.”

Instead of billing the Saffing agency's compensation as a disbursement
to the dlient with a disclosed mark-up, the hiring law firm may smply
bill the client for services rendered in an amount reflecting its charge for
the Lawyer Temp'stime and services. See Cdifornia Forma Opinion
1994-138. Sincethe chargeis not represented to be the hiring law
firm'sactud disbursement of funds for dlient-reimbursement, the hiring
firm does not thereby misrepresent as an out-of-pocket disbursement
what is actudly its out-of-pocket disbursement plus a mark-up.

By andogy, law firmsbill their clients a a certain rate for services
rendered by sdaried associates of the law firm without a disclosure of
the sdary of the associates. A law firm may, for example, charge $75
per hour for an associate's time when the associate is paid a sdary of
$60,000 per year and is expected to produce 1,800 billable hours per
year, which is compensation paid the associate at the rate of $33 per
hour. That the associate is an employee and the Lawyer Tempisan
independent contractor seem to be a digtinction without a differencein
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terms of non-disclosure of the spread between compensation paid and
rates charged. In each instance the spread, or the mark-up, isa
function of the cost of doing businessinduding fixed and variable
overhead expenses, as well as a component for profit. 1n each
instance, too, DR 2-105(A)(1) mandates that alawyer's fees shdl be
reasonable. The law firm is not required to disclose to and get consent
from the client to whose representation the Legd Temp is assigned that
aLawyer Temp will participate in the representation as long as the
Legd Temp reportsto and is under the direct supervision of alawyer
asociated with the law firm.

5. If the law firm's payment to the saffing agency isbilled to the dlient asa
disbursement, or as a cost advanced by the law firm on behalf of the
client, the disbursement shown must be the amount actudly paid to the
gaffing agency. Upon disclosure to and consent from the client, the
disbursement shown may be marked-up above the actua payment to
the gaffing agency. Thelaw firmis not obligated, however, to bill the
payment to the client as adisbursement. Thelaw firm, in its atement
for services rendered, may hill for the servicesof aLawyer Temp a a
rate or in the manner that it bills the time of sdaried associates for
services rendered, without disclosure of the amount paid the staffing

agency.

XIl.  AbVANCING FEESAND CosTS

A.

RULE 1.8 Conflict of Interest: Prohibited Transactions

(@) A lawyer shall not enter into a businesstransaction with a client or
knowingly acquire an owner ship, possessory, security or other
pecuniary interest adverseto a client unless: (1) the transaction and
termson which the lawyer acquirestheinterest arefair and reasonable
to the client and arefully disclosed and transmitted in writing to the
client in a manner which can be reasonably under stood by the client; (2)
the client is given areasonable opportunity to seek the advice of
independent counsd in thetransaction; and (3) the client consentsin
writing thereto. . . . .

(e) A lawyer shall not providefinancial assstanceto a client in
connection with pending or contemplated litigation, except that:

(1) alawyer may advance court costs and expenses of litigation,

provided the client remains ultimately liable for such costs and
expenses; and
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(2) alawyer representing an indigent client may pay court costs
and expenses of litigation on behalf of the client. . . .

() A lawyer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation the lawyer is conducting for a client,
except that the lawyer may: (1) acquirealien granted by law to secure
the lawyer'sfee or expenses; and (2) contract with aclient for a
reasonable contingent feein a civil case, unless prohibited by Rule 1.5.

B. COMMENT TORULE 1.8

Transactions Between Client and Lawyer - [1] Asa general principle, all
transactions between client and lawyer should be fair and reasonable to
the client. In such transactions a review by independent counsel on behalf
of the client is often advisable. . . .

Acquisition of Interest in Litigation - [ 7] Paragraph (j) states the
traditional general rule that lawyers are prohibited from acquiring a
proprietary interest in litigation. This general rule, which hasitsbasisin
common law champerty and maintenance, is subject to specific exceptions
developed in decisional law and continued in these Rules, such asthe
exception for reasonable contingent fees set forth in Rule 1.5 and the
exception for certain advances or payment of the costs of litigation set
forth in paragraph (e).

VIRGINIA CODE COMPARISON

Paragraph (€)(1) incorporates the provisions of DR 5-103(B), including
the requirement that the client remain “ ultimately liable” for such
advanced expenses.

Paragraph (e)(2) has no direct counterpart in the Virginia Code, although
DR 5- 103(B) allowed a lawyer to advance or guarantee expenses of
litigation as long as the client remained ultimately liable.
Paragraph (j) is substantially the same as DR 5-103(A).

COMMITTEE COMMENTARY
In Rule 1.8(e)(1), the Committee retained the requirement in DR 5-103(B)
that a client must “ remain ultimately liable for [litigation] expenses.”

However, the Committee adopted the limited exception for indigent
clients that appearsin Rule 1.8(¢e)(2).
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Advancing of Costs and Fees. Except to the extent that Rule 1.8(€)(2)
exemptsindigent clients, alawyer or law firm:

1 may advance afee charged for release of medica records aslong as
the client remains ultimately liable. LEO 297 (1978) and LEO 820
(1986).

2. may advance cogs only if the client agrees to reimburse the lawyer
regardless of the litigation's success. LEO 317 (1978).

3. guarantee payment of a doctor's bill for litigation-related activity aslong
asthe dient remains ultimately liable. LEO 582 (1984).

4, may pay witnesses for the reasonable value of time they have
expended, as long as the payment is not an inducement to testify, is not
contingent on the outcome of the case, and aslong asthe lawyer's client
remains ultimately responsible for the bill. LEO 587 (1984).

5. may pay acourt reporter's bill as long as the dlient remains ultimately
responsible. LEO 892 (1987).

6. may advance the expert fees for a death row inmate client, even thereis
"no probakility” thet the dient can ultimately remburse the lawyer for
these costs. LEO 997 (1987).

7. may persuade a finance company to loan money to a persond injury
client (againgt possible future recovery), as long asthe lawyer is not
responsible for the loan or a guarantor or co-dgner. LEO 1155
(1988).

8. may pursue a collection case againgt aformer client to pay for copying
charges which the lawyer advanced, but is not required to undertake
such effortsif they would be fruitless or involve o little money asto be
not worthwhile. Although the Code does not require the lawyer to
pursue such collection efforts, the Bar held that "a consistent policy of
not proceeding againg clients for the collection of expenses advanced
would be improper." LEO 1237 (1989).

0. may not arrange for aline of credit (under which the firm might
ultimately become responsible for the loan) that would enable the firm
to immediately disburse funds from a trust account upon persond injury
settlements, because: the firm would be acquiring an interest in the
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outcome of the litigation; the lawyer would be advancing money other
than appropriate litigation expenses; and it would commingle the
lawyer's funds and the client'sfunds. LEO 1256 (1989).

10. may not loan a persond injury client money for living expenses (consent
would not cure the conflict). LEO 1269 (1989).

11.  may not loan money to a corporation that extends credit to the lawvyer's
persond injury clients. LEO 1441 (1992).

12. may guarantee ade minimis gpped bond aslong as the client remains
ultimately liable for the expense. A crimind defense lawyer may not
represent a defendant for whom the lawyer's bail bond business posted
abond. LEO 1740 (2000).

XIIl.  TRuUST ACCOUNTSAND CLIENT'S PROPERTY

A.

RULE 1.15 Safekeeping Property

(@) All fundsreceived or held by alawyer or law firm on behalf of a
client, other than reimbursement of advancesfor costs and expenses,
shall be deposited in one or mor e identifiable escrow accounts
maintained at a financial ingtitution in the sate in which the law officeis
stuated and no funds belonging to the lawyer or law firm shall be
deposited therein except asfollows:

(2) fundsreasonably sufficient to pay service or other chargesor
feesimposed by thefinancial institution may be deposited
therein; or

(2) funds belonging in part to a client and in part presently or
potentially to the lawyer or law firm must be deposited theren,
and the portion belonging to the lawyer or law firm must be
withdrawn promptly after it isdue unlesstheright of the lawyer
or law firm toreceiveit isdisputed by the client, in which event
the disputed portion shall not be withdrawn until the disputeis
finally resolved.

(b) When in the cour se of representation a lawyer isin possession of
property in which both thelawyer and another person claim interests,
the property shall be kept separate by the lawyer until thereisan
accounting and severance of their interests. If adispute arises
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concerning their respective interests, the portion in dispute shall be kept
separ ate by the lawyer until the dispute isresolved.

() A lawyer shall:

(2) promptly notify a client of the receipt of the client's funds,
securities, or other properties,

(2) identify and label securitiesand properties of a client
promptly upon receipt and place them in a safe deposit box or
other place of safekeeping as soon as practicable;

(3) maintain complete records of all funds, securities, and other
properties of a client coming into the possession of the lawyer
and render appropriate accountsto the client regarding them;
and

(4) promptly pay or deliver to theclient or another asrequested
by such person the funds, securities, or other propertiesin the
possession of the lawyer which such person is entitled to receive.

(d) Funds, securities or other propertiesheld by alawyer or law firm as
afiduciary shall be maintained in separate fiduciary accounts, and the
lawyer or law firm shall not commingle the assets of such fiduciary
accountsin a common account (including a book-entry custody account),
except in the following cases:

(2) funds may be maintained in a common escrow account subject
to the provisions of Rule 1.15(a) and (c) in the following cases:

(i) fundsthat will likely be disbursed or distributed within
thirty (30) days of deposit or receipt;

(ii) funds of $5,000.00 or lesswith respect to each trust or
other fiduciary relationship;

(iii) funds held temporarily for the purposes of paying
insurance premiumsor held for appropriate
administration of trusts otherwise funded solely by life
insurance poalicies; or
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(iv) trusts established pursuant to deeds of trust to which
the provisions of Code of Virginia Section 55-58 through
55-67 are applicable;

(2) funds, securities, or other properties may be maintained in a
common account:

(i) where a common account is authorized by awill or trust
instrument;

(i) where authorized by applicable state or federal laws or
regulationsor by order of a supervising court of
competent jurisdiction; or

(iif) where (a) a computerized or manual accounting
system is established with recor d-keeping, accounting,
clerical and administrative proceduresto compute and
credit or chargeto each fiduciary interest its pro-rata
share of common account income, expenses, receiptsand
disbursements and investment activities (requiring
monthly balancing and reconciliation of such common
accounts), (b) thefiduciary at all times shows upon its
recordstheinterests of each separatefiduciary interest
in each fund, security or other property held in the
common account, the totals of which assets reconcile with
the totals of the common account, (c) all the assets
comprising the common account aretitled or held in the
name of the common account, and (d) no funds or
property of thelawyer or law firm or fundsor property
held by the lawyer or thelaw firm other than asa
fiduciary are held in the common account. For purposes of
thisRule, theterm " fiduciary" includes only personal
representative, trustee, receiver, guardian, committee,
custodian and attor ney-in-fact.

(e) Recor d-K egping Requirements, Required Books and Records. Asa
minimum requirement every lawyer engaged in the private practice of
law in Virginia, hereinafter called " lawyer," shall maintain or causeto
be maintained, on a current basis, books and records which establish
compliance with Rule 1.15(a) and (c). Whether a lawyer or law firm
maintains computerized records or a manual accounting system, such
system must produce the records and information required by this Rule.
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(2) In the case of funds held in an escrow account subject to this
Rule, the required books and recordsinclude:

(i) acash receiptsjournal or journalslisting all funds
received, the sour ces of thereceipts and the date of
receipts. Checkbook entries of receipts and deposits, if
adeguately detailed and bound, may constitute ajournal
for thispurpose. If separate cash receiptsjournalsare
not maintained for escrow and non-escrow funds, then the
consolidated cash receiptsjournal shall contain separate
columnsfor escrow and non-escr ow receipts,

(i1) a cash disbur sementsjournal listing and identifying all
disbursements from the escrow account. Checkbook
entries of disbursements, if adequately detailed and
bound, may constitute a journal for this purpose. If

separ ate disbur sementsjournals are not maintained for
escrow and nonescrow disbur sementsthen the
consolidated disbursementsjournal shall contain separate
columnsfor escrow and non-escrow disbur sements,

(ili) subsidiary ledger. A subsidiary ledger containing a
separ ate account for each client and for every other
person or entity from whom money has been received in
escrow shall be maintained.The ledger account shall by
separate columns or otherwise clearly identify escrow
funds disbursed, and escrow funds balance on hand. The
ledger account for aclient or a separate subsidiary ledger
account for a client shall clearly indicate all fees paid
from trust accounts,

(iv) reconciliations and supporting recordsrequired under
thisRule;

(v) therecordsrequired under this subsection shall be
preserved for at least five full calendar yearsfollowing
the termination of the fiduciary reationship.

(2) in the case of funds or property held by alawyer or law firm

asafiduciary subject to Rule 1.15(d), the required books and
recordsinclude:
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(i) an annual summary of all receiptsand disbur sements
and changesin assets compar able to an accounting that
would berequired of a court supervised fiduciary in the
same or smilar capacity. Such annual summary shall be
in sufficient detail asto allow a reasonable person to
determine whether the lawyer isproperly discharging the
obligations of thefiduciary reationship;

(i1) original sour ce documents sufficient to substantiate
and, when necessary, to explain the annual summary
required under subsection (i), above;

(iii) therecordsrequired under thissubsection shall be
preserved for at least fivefull calendar yearsfollowing
the termination of the fiduciary reationship.

(f) Required Escrow Accounting Procedures. The following minimum
escrow accounting procedures ar e applicableto all escrow accounts
subject to Rule 1.15(a) and (c) by lawyers practicing in Virginia.

(1) Insufficient fund check reporting.

(i) Clearly identified escrow accountsrequired. A lawyer or law
firm shall deposit all fundsheld in escrow in a clearly identified
account, and shall inform thefinancial ingtitution in writing of the
pur pose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial ingtitutions approved by the
Virginia State Bar, except as otherwise expresdy directed in
writing by the client for whom the funds are being deposited;

(i) Overdraft notification agreement required. A financial
ingtitution shall be approved as a depository for lawyer escrow
accountsif it shall filewith the Virginia State Bar an agreement,
in aform provided by the Bar, toreport to the Virginia State Bar
in the event any instrument which would be properly payable if
sufficient funds wer e available, is presented against a lawyer
escrow account containing insufficient funds, irrespective of
whether or not theinstrument ishonored. The Virginia State Bar
shall establish rules governing approval and termination of
approved statusfor financial institutions. The Virginia State Bar
shall maintain and publish from timeto timealist of approved
financial ingtitutions. No escrow account shall be maintained in
any financial institution which does not agree to make such
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reports. Any such agreement shall apply to all branches of the
financial ingtitution and shall not be canceled by the financial
ingtitution except upon thirty (30) days notice writing to the
Virginia State Bar, or as otherwise agreed to by the Virginia
State Bar. Any such agreement may be canceled without prior
notice by the Virginia State Bar if the financial ingtitution failsto
abide by the terms of the agreement;

(iii) Overdraft reports. The overdraft notification agreement
shall providethat all reports made by the financial institution
shall bein thefollowing format:

(@) in the case of adishonored instrument, thereport shall
be identical to the overdraft notice customarily forwarded
to the depositor, and should include a copy of the
dishonored instrument, if such a copy isnormally
provided to depositors,

(b) in the case of instrumentsthat are presented against
insufficient funds but which instruments are honored, the
report shall identify the financial ingtitution, the lawyer or
law firm, the account name, the account number, the date
of presentation for payment, and the date paid, aswell as
the amount of the overdraft created thereby;

(c) such reports shall be made smultaneoudy with and
within the time provided by law for notice of dishonor to
the depositor, if any. If an instrument presented against
insufficient fundsis honored, then thereport shall be
made within five (5) banking days of the date of
presentation for payment against insufficient funds;

(iv) Financial ingtitution cooperation. In addition to making the
reports specified above, approved financial ingtitutions shall
agr ee to cooper ate fully with the Virginia State Bar and to
produce any lawyer escrow account or other account records
upon receipt of a subpoenatherefor. A financial ingtitution may
chargefor the reasonable costs of producing the records
required by thisRule.

(v) Lawyer cooperation. Every lawyer or law firm shall be

conclusively deemed to have consented to the reporting and
production requirements mandated by thisRule;
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(vi) Definitions.

"Lawyer" meansamember of the Virginia State Bar,
any other lawyer admitted to regular or limited practicein
this State, and any member of the bar of any other
jurisdiction while engaged, pro hac vice or otherwise, in
the practice of law in Virginig;

"Lawyer escrow account” or " escrow account” means an
account maintained in a financial ingtitution for the
deposit of fundsreceived or held by alawyer or law firm
on behalf of aclient;

" Client" includes any individual, firm, or entity for which
alawyer performsany legal service, including acting as
an escrow agent or aslegal representative of afiduciary,
but not asafiduciary. Theterm doesnot include a public
or private entity of which alawyer isafull-time
employeg;

"Dishonored" shall refer to instruments which have been
dishonor ed because of insufficient funds as defined
above;

"Financial ingtitution™ and " bank" includeregulated
state or federally chartered banks, savingsinstitutions
and credit unions which have signed the approved
Notification Agreement, which arelicensed and
authorized to do businessand in which the depositsare
insured by an agency of the Federal Government;

" Insufficient Funds' refersto an overdraft in the
commonly accepted sense of there being an insufficient
balance as shown on the bank's accounting records; and
does not include funds which at the moment may be on
deposit, but uncollected;

"Law firm" includes a partnership of lawyers, a
professional or nonprofit corporation of lawyers, and a
combination thereof engaged in the practice of law. In the
case of alaw firm with officesin this State and in other
jurisdictions, these Rules apply to the officesin this
State, to escrow accountsin other jurisdictions holding
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funds of clientswho arelocated in this State, and to
escrow accountsin other jurisdictions holding client funds
from atransaction arising in this State;

" Notice of Dishonor" refersto the notice which, pursuant
to Uniform Commer cial Code Section 3-508(2), must be
given by a bank beforeits midnight deadline and by any
other person or ingtitution before midnight of the third
business day after dishonor or receipt of notice of
dishonor. Asgenerally used hereunder, the term notice of
dishonor shall refer only to dishonor for the purpose of
insufficient funds, or because the drawer of the bank has
no account with the depository ingtitution;

" Properly payable' refersto an instrument which, if
presented in the normal course of business, isin aform
requiring payment under Uniform Commercial Code
Section 4-104, if sufficient fundswer e available.

(2) Deposits. All receipts of escrow money shall be deposited
intact and aretained duplicate deposit dip or other such record
shall be sufficiently detailed to show the identity of each item;

(3) Deposit of mixed escrow and non-escrow funds other than
feesand retainers. Mixed escrow and nonescrow funds shall be
deposited intact to the escrow account. The non-escrow portion
shall be withdrawn upon the clearing of the mixed fund deposit
instrument;

(4) Periodic trial balance. A regular periodic trial balance of the
subsidiary ledger shall be made at least quarter annually, within
30 days after the close of the period and shall show the escrow
account balance of the client or other person at the end of each
period.

() Thetotal of thetrial balance must agree with the
control figure computed by taking the beginning balance,
adding thetotal of moniesreceived in escrow for the
period and deducting thetotal of escrow monies disbur sed
for the period; and
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(i) Thetrial balance shall identify the preparer and be
approved by the lawyer or one of the lawyersin the law
firm.

(5) Reconciliations.

(i) A monthly reconciliation shall be made at month end of
the cash balance derived from the cash receiptsjournal
and cash disbursementsjournal total, the escrow account
checkbook balance, and the escrow account bank
statement balance;

(i) A periodic reconciliation shall be made at least
guarter annually, within 30 days after the close of the
period, reconciling cash balancesto the subsidiary ledger
trial balance;

(iii) Reconciliations shall identify the preparer and be
approved by the lawyer or one of thelawyersin the law
firm.

(6) Receipts and disbur sements explained. The purpose of all
receipts and disbur sements of escrow fundsreported in the
escrow journals and subsidiary ledger s shall be fully explained
and supported by adequate records.

B. COMMENT TO RULE 1.15

[1] A lawyer should hold property of otherswith the care required
of a professional fiduciary. Securities should be kept in a safe
deposit box, except when some other form of safekeeping is
warranted by special circumstances. All property which isthe
property of clients or third persons should be kept separate from
the lawyer's business and personal property and, if monies, in one
or more trust accounts. Separate trust accounts may be warranted
when administering estate monies or acting in similar fiduciary
capacities.

[1a] Separation of the funds of a client from those of the lawyer
not only serves to protect the client but also avoids even the
appearance of impropriety, and therefore commingling of such
funds should be avoided.
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[2] Lawyers often receive funds from third parties from which the
lawyer's fee will be paid. If thereisrisk that the client may divert
the funds without paying the fee, the lawyer is not required to
remit the portion from which the fee isto be paid. However, a
lawyer is not required to remit the portion from which the feeisto
be paid. However, a lawyer may not hold funds to coerce a client
into accepting the lawyer's contention. The disputed portion of the
funds should be kept in trust and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The
undisputed portion of the funds shall be promptly distributed.

[3] Third parties, such as a client's creditors, may have just claims
against funds or other property in a lawyer's custody. A lawyer
may have a duty under applicable law to protect such third-party
claims against wrongful interference by the client, and accordingly
may refuse to surrender the property to the client. However, a
lawyer should not unilaterally assume to arbitrate a dispute
between the client and the third party.

[4] The obligations of a lawyer under this Rule are independent of
those arising from activity other than rendering legal services. For
example, a lawyer who serves as an escrow agent is governed by
the applicable law relating to fiduciaries even though the lawyer
does not render legal servicesin the transaction.

VIRGINIA CODE COMPARISON

Paragraph (a) is substantially the same as DR 9-102(A).
Paragraph (b) adopts the language of ABA Model Rule 1.15(c).
Paragraph (c) isidentical to DR 9-102(B).

Paragraph (d) is new and has no counterpart in the Virginia Code
or ABA Moddl Rules.

Paragraph (e)(1) is substantially the same as DR 9-103(A).
Paragraph (e)(2) is new, adding requirements for lawyers handling
funds asfiduciaries.

Paragraph (f ) isnearly identical to DR 9-103(B).

C. Bank Rules. A lawyer or law firm:

1 may not maintain an account in any bank unwilling to notify the Virginia
State Bar of returned checks. LEO 565 (1984).
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2.

may invest funds in abank that does not comply with the trust account
requirements, but may not use such abank if the lawvyer hastheright to
withdraw funds from the trust account. LEO 573 (1984).

Lost checks. A lawyer or law firm may withdraw funds from the trust account
and place them in a separate interest-bearing account pending resolution of a
lost check LEO 415 (1981).

Unclaimed funds and Escheat. A lawyer or law firm:

1.

A lawyer who cannot determine to whom leftover trust account money
should be paid may transfer the money to the lawyer's own account
after diligently trying to determine to whom the money is owed and
waiting until it is reasonable to conclude that no one will daim the
money. [The lawyer should aso check any escheet laws] LEO 548
(1984).

A lawyer may identify dients with unclamed trust funds because
disclosureisrequired by law. LEO 818 (1986).

A deceased lawyer's trust account may be paid to the lawyer's etate if
adiligent effort has not uncovered the clients to whom the money is
owed and the money is kept in an interest-bearing account until it is
unlikely that any dient would claim it. [ The lawyer should dso check
any escheat laws] LEO 697 (1985).

A lawyer holding minimd funds for dients with whom the lavyer has
had no recent contact and who cannot now be located may dispose of
the funds pursuant to Va. Code § 55-210.1. LEO 994 (1986).

The rule that dlows alawyer to take possession of trust account assets
if areasonable time has passed without any clams being made against
the trust account is pre-empted by the Statutory provision that would
govern such atrust account that becomes part of a deceased lawyer's
estate. LEO 1644 (1987).

LEO 1644 provides guidance to area estate lawyer whose checks are
not cashed: (1) the lawyer should follow the Uniform Disposition of
Unclaimed Property Act (Va. Code § 55-210.1 et seq.); (2) alawyer
must "use whatever means are reasonabl €’ to find people entitled to
receive trust funds (thiswould "in dmog dl ingances' include firgt class
mail and -- "if the amount of money involved judtified the codt” --
include checking with telephone information or postd records); (3) a
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lawyer may deduct from the funds held in trust reasonable costs
incurred in attempting to locate the party, but may not deduct an
attorney's fee; (4) the lawyer may not agree with the client in advance
that the lawyer may keep unclamed funds. LEO 1644 (1995)

A lawyer atempting to locate former dients to whom trust money is
owed may use some of the trust money to compensate an investigator
ading in the search, as long as the compensation is reasonable and
explained to the located clients (hiring an investigator is not a necessary
sep, because "due diligenceisdl that is required of an atorney trying
to locate aclient"). LEO 1673 (1996)

Redl Edate. A lawyer or law firm:

1.

may ddliver the proceeds of a settlement to the sdller before the deed is
recorded, aslong as the buyer’ sred estate lawyer has taken
appropriate steps to protect the client and the client consents. LEO
383 (1980).

may conduct a"dry closing” aslong asdl clients consent. LEO 464
(1982). But, ared edtate closing lawyer may not disburse trust funds
before the vesting of title and perfection of liens. LEO 663 (1985)

A lawyer and client must run a settlement check through the lawyer's
trust account. LEO 704 (1985).

Except as authorized by statute, may not disburse funds from atrust
account until the funds have cleared. A lawyer may not deposit a check
endorsed by the client and the lawyer in the firm's generd account and
write the client a check for the amount the client is due (intending to
reimburse the genera account from the trust account once the check
clears). LEO 614 (1984). And, alawyer may make disbursements
from atrust account in accordance with the Wet Settlement Act. LEO
753 (1986). LEO 900 (1987) provides guidance under the Wet
Settlement Act.

A lawyer may not disburse areal estate builder's proceeds and a
congtruction loan payoff before recording of the lender's deed of trust.
LEO 1116 (1988)

A lawyer may not disburse funds from atrust account until they are

irrevocably credited to the account. A law firm may agree to waive the
right to certified fundsin dl closings occurring between the lender and
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the law firm's dlients as long as dl the transactions comply with the Wet
Settlement Act (Va. Code § 6.1-2.10). LEO 1255 (1989).

G. Interest and Fees. A lawyer or law firm:

1.

may not ethicaly establish atrust account at a particular bank under an
arrangement in which the lawyer receives payment for placing the
account there. LEO 367 (1980).

may not place fundsin an interest-bearing account that will generate an
automatic adminigtrtive fee, even if the interest earned by the funds will
be credited against the adminigrative fee. LEO 831 (1986).

A lawyer need not obtain written consent to deposit aclient'sfundsin
an IOLTA account, but must obtain the client's consent to deposit
money in an IOLTA account if the funds might draw gppreciable
interest esewhere and will not be needed for along time. LEO 919
(1987).

A law firm may not earn interest or receive dividends on a client's funds
held in atrust account, and may not obtain credit based on the funds
being held in atrust account. LEO 1440 (1991).

H. Retainers.

1.

The labds of payments as "retainers’ or "guaranteed minimum fees' are
not dispositive, and any payment for fees not yet rendered must be
placed in atrust account and not removed until the services are
rendered. LEO 510 (1983).

A lawyer or law firm may not enter into an agreement in which
advanced fees will be placed in an interest-bearing account, with both
interest and principa being paid to the lawyer. LEO 650 (1985), but,
Aslong as the client consents, alawyer may place the client'sfundsin
an interest-bearing account and apply the interest to pay the lawyer's
fees. LEO 748 (1985).

A retainer must be placed in atrust account and may be transferred to
the lawyer's account only as the fees are earned, and money should
remain in the trust account until any dispute is resolved by gppropriate
legad means. LEO 1246 (1989).
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Pay Legal Fees. A lawyer or law firm:

1.

may hot use funds paid to the lawyer as agent for the client to satify an
unpaid legd hill, unlessthe client consents. LEO 262 (1975).

may not use the funds received from a non-client to pay an amount
owed to the lawyer, unless the non-client consents. LEO 331 (1979).

A lawyer or law firm:

may demand a written assurance from opposing counse that money will
be placed in escrow. LEO 249 (1974).

may take a promissory note from a client as evidence of afee aslong
as the amount and terms are reasonable; the lawyer may assign or
discount the note if the client consents; the lawvyer must place in the trust
account any amounts paid before the feeisearned. LEO 498 (1983).

A law firm may dlow dlientsto pay with acredit card, aslong as dl
payments are deposited in atrust account and the lawyer does not
withdraw any fees until deposit checks have cleared. LEO 999 (1987)

Even if the bank handling atrust account has agreed to immediately
credit deposited funds without waiting for clearance and honor al trust
account check, a persond injury lawyer may not disburse funds from a
trust account before the funds have cleared. LEO 1021 (1988).

A multi-gate law firm must segregate funds recaived from Virginia
clientsin a separate account in abank authorized to do businessin
Virginia (even if the bank is not physicdly located in Virginia). LEO
1238 (1989).

Lawyers may not leave their proceeds in atrust account because it
would involve commingling the lawyers money and clients money.
LEO 1262 and 1263 (1989).

A lawyer need not open atrust account if the lawyer does not receive
any money belonging to clients or any advanced legd fees that have not
yet been earned. [Rule 1.15 now applies whenever alawyer holds
money asafiduciary.] LEO 1372 (1990).

A red edtae lawyer has no duty to place trust money in abank that will
insure the entire amount, and may deposit money in abank for which
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10.

the lawyer acts as adirector, shareholder and counsd if the client
consents after full disclosure. [Under Rule 1.8(a), alawyer may not
enter into a"business transaction” with aclient unlessthe dient is given
an opportunity to seek independent advice, and there has been full
disclosure and consent in writing.] LEO 1417 (1991).

A lawyer representing the ex-wife of another lawyer in adivorce case
found irregulaitiesin the other lawyer's trust accounts. The ex-wife
asked the lawyer to keep the irregularities secret, because reveding
them could jeopardize the ex-wife's support payments. Although
generdly trust account violations must be reported, in this case the
lawyer would violate the duty of confidentidity if he disclosed the
husband's trust account irregularities to the Bar (the court had aready
been advised of the irregularities, and had placed dl the information
under sedl). [The Bar did not discuss the circumstances under which the
court had been advised of the trust irregularities] [If information about
the ethics violation is a client confidence, under Rule 1.6(c)(3) alawyer
may report the other lawyer's misconduct only if the client consents; the
lawyer consdering whether to report must consult with the client under
that Rule] LEO 1468 (1992).

A lawyer may deposit persond fundsin atrust account "reasonably
aufficient” to pay bank charges, dthough banks differing procedures
make it impossible to establish a" specific maximum amount that may be
deposited.” LEO 1510 (1993).

K. Lawyers acting asfiduciary:

1.

Lawyersdrafting awill or trust agreement must be very careful in
naming themsdlves as executors or trustees. It islikely to be improper
if the lawyer has not previoudy represented the client. At a minimum,
the lawyer has a duty to advise the client of fees that would be charged
by other executors or trustees. If the instrument requires that the estate
or trugt hire the lawvyer'sfirm for legd services, the client must consent
after full disclosure. If alawyer acting as afiduciary commits an act that
could be disciplined had the relationship been that of an atorney and
client, the lawyer-fiduciary may be disciplined by the Bar. LEO 1358
(1990).

A lawyer acting as executor or trustee could hire the lawyer's own law
firm to represent an estate as long as the co-fiduciaries consented.
However, the firm would have to withdraw if the executor/trustee had
to be awitnessin any later proceedings (unless the testimony involved a
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matter of formaity or an uncontested matter, and would not be rebutted
by another party). [Under Rule 3.7(c), this disqudification is not
imputed to the lawyer's firm unless there is an actud conflict of interest.]
LEO 1387 (1990).

LEO 1515 outlines the principle governing alawyer acting as executor
or trusteer a pre-existing attorney-client relationship is not necessary,
but is one factor showing the propriety of the lawyer's sdlection; the
lawyer mugt fully disclose the fees that will be charged (preferabdly in
writing) and "has a duty to suggest that the client investigate potentia
fees of others who might otherwise provide such services” A lawvyer
acting as executor or trustee may hire the lawyer's own law firm to
represent him or her aslong asthereis full disclosure (including "the
generd compensation to be paid to the law firm™) and consent (if the
client is aready dead, the beneficiaries can consent). A lawyer acting
asafiduciary is governed by the Code (now Rules); and, alavyer may
solicit designation as afiduciary aslong as there is no overreaching or
fraud. (approved by the Supreme Court 11/12/93). LEO 1515
(1994).

A lawyer acting as an executor, trustee, guardian, attorney-in-fact or
other fiduciary is bound by the Rules. In discussing alawyer's duty to
render accountings, the Bar concludes that the duty varies with the type
of fiduciary relationship. However, the duty of accounting may not be
waived. LEO 1617 (1995).

Because alawyer acting in afiduciary capacity is governed by the
Rules, alawyer acting as trustee may not undertake activity the lawyer
knowsisunjustified. LEO 1335 (1990).

A lawyer representing an estate may purchase an etate asst if dl
interested parties consent. [Under Rule 1.8(a), alawyer may not enter
into a"busness transaction” with aclient unlessthe client isgiven an
opportunity to seek independent advice, and there has been full
disclosure and consent in writing.] LEO 340 (1979).

A law firm's policy of routindy omitting self-proving dauses from wills it
preparesis incong stent with the requirement to vigoroudy represent
clients. LEO 1283 (1989).

A lawyer representing afiduciary owes aduty to the fiduciary and not
to the beneficiaries. ABA-380 (1994)
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XIV. BuUSINESSWITH CLIENTS

A.

RULE 1.8 Conflict of Interest: Prohibited Transactions

(@) A lawyer shall not enter into a businesstransaction with a client or
knowingly acquire an owner ship, possessory, security or other
pecuniary interest adverseto a client unless:

(2) thetransaction and terms on which the lawyer acquiresthe interest
arefair and reasonableto the client and arefully disclosed and
transmitted in writing to the client in a manner which can be reasonably
understood by the client;

(2) theclient is given areasonable opportunity to seek the advice of
independent counsdl in the transaction; and

(3) the client consentsin writing thereto. . . .

COMMENTSTO RULE 1.8

Transactions Between Client and Lawyer - [1] Asa general principle, all
transactions between client and lawyer should be fair and reasonable to
the client. In such transactions a review by independent counsel on behalf
of the client is often advisable. Furthermore, a lawyer may not exploit
information relating to the representation to the client's disadvantage. For
example, a lawyer who has learned that the client isinvesting in specific
real estate may not, without the client's consent, seek to acquire nearby
property where doing so would adversely affect the client's plan for
investment. Paragraph (a) does not, however, apply to standard
commercial transactions between the lawyer and the client for products or
services that the client generally markets to others, for example, banking
or brokerage services, medical services, products manufactured or
distributed by the client, and utilities services. In such transactions, the
lawyer has no advantage in dealing with the client, and the restrictionsin
paragraph (a) are unnecessary and impracticable.

VIRGINIA CODE COMPARISON - With regard to paragraph (a), DR
5-104(A) provided that a lawyer "shall not enter into a business
transaction with a client if they have differing interests therein and if the
client expects the lawyer to exercise his professional judgment therein for
the protection of the client, unless the client has consented after full and
adequate disclosure. . . ." EC 5-3 stated that a lawyer "should not seek to
persuade his client to permit himto invest in an undertaking of his client
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nor make improper use of his professional relationship to influence his
client to invest in an enterprise in which the lawyer isinterested.”

Lawyer-owned businesses. Note that Rule 1.8(a) now provides that alawyer
may not enter into a"business transaction” with a client unless the client is given
an opportunity to seek independent advice, and there has been full disclosure
and consent in writing.

1. Title companies. LEO 1138, that permitted alawyer who owned stock
in atitle insurance company to receive consulting fees varying with the
number of policies the lawyer's clients obtained through the company
was rescinded by LEO 1402 (1991).

a A lawyer may offer the services of atitle insurance agency in
which the lawyer is a shareholder as long as thereis fulll
disclosure. LEO 591 (1984); LEO 603 (1985); LEO 712
(1985); LEO 886 (1987); LEO 939 (1987); LEO 1072
(1988); LEO 1097 (1988); LEO 1152 (1988); LEO 1170
(1989). LEO 1564 (1995) provides that alawyer's ownership
interest in atitle insurance agency is not per se improper, but
the lawyer must:

@ follow dl conflictsrules;

2 completely separate the lawyer's law practice from any
title insurance agency; and avoid any revelation of client
confidences.

3 The lawyer may not: be compensated by thetitle
insurance agency based on the referrds of clientsto the
agency; receive afixed sdary unlessit isrdated to the
work performed for the agency; receive any interest
earned on funds deposited in the agency's trust
account; or arrange for the agency to pay for any law
firm sdaries, services or advertisements.

4 It is per seimproper for the lawyer to represent a party
inatransaction if the lawyer "directly or indirectly
performs the function of a Title Insurance Agent” for the
transaction, or holds alicense as a Title Insurance
Agent.
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) A lawyer may arrange for title insurance through the
agency to one of the lawyer's clients only: with consent
after full disclosure; and if the transaction is not
"unconscionable, unfair or inequitable when made.”
"[A]ll doubts regarding the sufficiency of the disclosure
must be resolved in favor of the client, and againgt the
atorney." The disclosure should be in writing and
accepted by the dient in writing, and should include an
explanation of the cost and the availability of
dternatives.

Aslong asit does not violate some federd or state law, lawyers
may own atitle insurance agency with share ownership
percentages based upon past premiums paid by each lawyer's
client. LEO 1647 (1995). But LEO 1138, that permitted a
lawyer who owned stock in atitle insurance company to
receive conaulting fees varying with the number of policiesthe
lawyer's clients obtained through the company was rescinded
by LEO 1402 (1991).

A lawyer may represent adeveloper in litigation in which an
employee of atitle company (of which the lawyer is
part-owner) may have to testify, because the witness-advocate
rule gpplies only when alawyer mugt testify. LEO 1521
(1993).

A title insurance company owned by alawyer and sharing
office space with the lawyer's firm may not pay for the firm's
salaries or advertisements. LEO 1405 (1991).

A lawyer who is operating atitle company to conduct
resdentid settlements: is subject to the UPL rulesif thetitle
company prepares legal documents such as notes and deeds;
must comply with the trust account rulesif an atorney-client
relaionship exists by reason of preparation of such documents
(indluding the prohibition on the lawyer or law firm earning
interest on client funds held in trust); must obtain clients consent
before retaining any interest earned by dlient money held by the
title company. LEO 1469 (1992).
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Other businesses.

a Thereisno per serule againgt alawyer representing a company
in which the lawyer owns stock. LEO 772 (1986).

b. It is not improper per sefor alaw firm to own and represent a
non-legal corporate entity. LEO 825 (1986).

C. A lawyer employed by alaw firm may aso be employed asa
part-time life insurance agent. LEO 869 (1986).

d. A law firm may sdll acomputer software package under an
agreement in which the law firm maintains the exclusive right to
use the software for a certain period of time. LEO 914 (1987).

e It isnot per se unethicd for alawyer and bookkeeper to set up
acompany that handles law firms billings, but they must be
careful not to violate the ethicsrules. LEO 1016 (1987).

f. A lawyer may represent a businessin which the lawyer hasa
persond or financid interest aslong as the lawyer's judgment
will not be affected and the client consents after full disclosure.
LEO 1027 (1988).

s} A law firm may form and invest in anon-legd services
subsdiary (which the firm would also represent). Thereis
nothing per seimproper about this action, but the law firm must
be cautious. LEO 1083 (1988).

h. A law firm may invest in aredty corporation and continue to
represent clients of the corporation if the clients consent after
full disclosure. LEO 1131 (1988).

I. A law firm may use a court reporting servicein which it hasan
ownership interest aslong as the client consents after full
disclosure. LEO 1198 (1989).

J. A lawyer may refer clientsto abail bond business the lawyer
partidly ownsif thereisfull disclosure. LEO 1254 (1989).
[LEO 1343 indicates that the lawyer may not represent the
crimind in the matter on which the bonding company has
supplied the bond.] [Under Rule 1.8(a), alawyer may not enter
into a"busness transaction” with aclient unlessthe dlient is
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given an opportunity to seek independent advice, and there has
been full disclosure and consent in writing.]

A lawyer wishesto sdl insurance to other law firms
representing a client’s adversaries. The clients must consent to
thisarrangement. LEO 1311 (1989).

A lawyer may practice law and operate a consulting firm out of
the same office aslong as the activities are kept separate and
clients consent after full disclosure. The lawvyer may send out
one hill for both services aslong as the bill fully disclosesthe
separate services. LEO 1318 (1990).

A crimind lawyer may not represent a crimina defendant for
whom the lawyer's bail bond business has written a bond. Such
arepresentation is per se unethical regardiess of disclosure and
consent. LEO 1343 (1990).

A lawyer may use the lawyer's spouse as a court reporter if
there is disclosure and consent. The disclosure must include a
description of the fees received by the spouse. Another lawyer
in the firm could use the spouse as a court reporter without
disclosure and consent. Any lawyer in the firm could use
another reporter a the Spouse's reporting company without
disclosure and consent unless the spouse is an owner of the
reporting company. LEO 1343 (1990).

A professiond corporation may establish a subsidiary for
collections practice, aslong asthereis disclosure to
prospective dlients, and nothing in the law firm's or new
professional corporation's name was mideading. LEO 1356
(1990).

Lawyers may be shareholders of a corporation providing
mediation and arbitration services, but the lavyers must comply
with the ethics code. LEO 1368 (1990).

A lawyer may represent ahome builder in an action brought by
ahome buyer even though the buyer had paid a settlement or
closing fee to the title corporation of which the lavyer was
president. [The Bar indicated that the lawyer did not have an
attorney-client relationship with the home buyer, athough both
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the Opinion itsdf and the summary indicate that the lawyer
"represented” the home buyer.] LEO 1535 (1993).

A lawyer who dso sdlsinsurance may represent plaintiffs
agang insurance companies or their insureds for which the
lawyer has written insurance policies, aslong asthe dlient
consents. In fact, the lawyer may pursue such cases even if the
lawyer wrote the policy for the defendant insured. [ The Bar did
not discuss the possihility that as an insurance agent the lawyer
might have acquired confidentia information about the
defendant.] LEO 1612 (1994).

A law firm may not pay aservice feeto aso-caled "lender
sarvice bureau” in return for obtaining lega work from the
bureau. Because the bureau gpparently is not engaging in fraud
againg atribuna, however, the law firmis not obligated to
disclose the bureau's operations to the proper authorities. If the
law firm determines that the possible misconduct of lawyers
holding an "ownership or management intere” in the bureau
meets the proper stlandards, the misconduct would have to be
reported. LEO 1632 (1995).

A law firm may establish anon-legd consulting firm (to provide
human resource advice) and share common directors, use
smilar logos and letterheads, share overhead expenses (such as
secretaria support, library resources and lobby space), engage
in joint marketing and refer clients to each other, aslong as: the
public would not be confused by any advertisng; thejoint
marketing does not result in any misperceptions, the firms avoid
sharing any confidentid client information; the firms do not solit
fees or pay one another areferrd fee; the firms advise their
clients of other available referrd options; the firms adopt
"adequate conflicts screening procedures’; any lawyers
involved in the conaulting firm "comply a al timeswith
goplicable rules of the Code of Professona Responshility,
whether or not the attorney is acting in aprofessona capacity
asalawyer." LEO 1658 (1995).

Lawyers may guarantee ade minimis appeal bond aslong as
the client remains ultimately liable for the expense. A crimind
defense lawyer may not represent a defendant for whom the
lawyer's bail bond business posted abond. LEO 1740 (2000).
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V. Asindicated in earlier Opinions, alawyer representing ared
edtate purchaser cannot impose fees on the sdller absent an
agreement or some forewarning. A lawyer designated in ared
edtate contract as settlement agent may not comply with atitle
company’ s indructions that would involve the title company
preparing documents and undertaking other activities that
would condtitute the unauthorized practice of law (alawvyer
who owns a title company may perform legd work for aclient,
but may not undertake the same activitiesif working on behaf
of the title company -- because “only an attorney engaged in
private practice specificdly retained by the sdler may
undertake legd representation of the seller).” LEO 1742
(2000).

W. A lawyer who owns a mediation company is"of counsd" to a
law firm in which hisher spouse is a partner. After mediation of
adomedtic dispute, one of the parties asks an associate in the
law firm to file for divorce on behdf of that party. The Bar
holds that lawyers/mediators may not represent either party
after they handle a mediation, even with the clients' consent
(overruling earlier LEOs 1684, 590, 544 and 511). Because
this specific disgudification gpplies only to the lawyer/mediator,
an asociate in the firm would not be disqudified based on the
mediator’ s disqudification. However, the lawyer/mediator's
duty of confidentidity ariang from the mediation dso
disqudifiesthat lawyer, and isimputed to the firm to which the
lawyer/mediator is"of counsd" (although client consent can
cure this conflict). If there were no connection between the
lawyer/mediator and the law firm, lawyers practicing in the firm
would not be disqudified from representing the party in the
divorce as aresult of the spousd relationship to the mediator.
LEO 1759 (2002).

Hypothetical - Accepting Equity in a Corporate Client Instead of Fees. You
have aways enjoyed being ared edtate lawyer, but recently you found that
your career choice may have given you the chance for great financid rewards
aswell. A new land development company just gpproached you to represent
it. The Presdent told you that the company cannot afford to pay your hourly
rate, but would be willing to give you an equity share in the company in return
for your services.
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May you enter into an arrangement like this with your dient? YES

Must your client be separatdly represented in making such an arrangement?
NO

Must your client consent in writing before entering into such an arrangement?
YES

Andyss

The ethics rules have never totally prohibited business transactions between a
lawyer and the lawyer's client.

However, it is dways dangerous for alawyer to engage in abusiness
transaction with aclient. In LEO 1041 (1988), for instance, alawyer and his
non-lawyer friend entered into a partnership to purchase property. The friend
raised some questions, and the lawyer assured him that things could be worked
out later. A dispute later arose between them. The Bar held that the lawyer
should have made a more complete disclosure of the potentid adversty and
advised hisfriend to retain his own lawyer in the transaction.

A West Virginia case went even further. In Committee on Legd Ethics of the
West Virginia State Bar v. Cometti, 189 W. Va. 262, 430 S.E.2d 320 (W.
Va. 1993), the Court suspended aWest Virginialawyer's license because,
among other things, the lawyer had entered into a business transaction with a
client without advising the client to seek independent counsd.

Whenever they gain some advantage at their clients expense, lawyers are
judged under the harsh "fiduciary duty" standard under which any such
transaction is presumptively fraudulent. Asif this were not bad enough, lawyers
must overcome this presumption with "clear and convincing” evidence.

The Virginia Rules of Professond Conduct reflect this hogtility to business
transactions between lawyers and their clients.

The Rules require that any transactions between alawyer and client be "fair and
reasonable to the client.” In addition, the Rules contain a number of new
provisons.

A lawyer shdl not enter into a business transaction with aclient or knowingly

acquire an ownership, pPossessory, security or other pecuniary interest adverse
toadient unless
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the transaction and terms on which the lawyer acquiresthe interest are
fair and reasonable to the client and are fully disclosed and transmitted
in writing to the client in a manner which can be reasonably understood
by the client;

the client is given a reasonable opportunity to seek the advice of
independent counsdl in the transaction; and

the client consents in writing thereto. Virginia Rule 1.8(a).

In ABA LEO 418 (2000), the ABA addressed the issue of lawyers taking on
equity interest in their clients. The ABA indicated that |awyers may accept
gock inlieu of or in addition to a client's cash payment for services, but the
fallowing rules goply to such arrangements:

the arrangements must satisfy the ethics standards for "business
transactions’ with dients;

determining if the fee is "reasonable’ focuses "only [on] the
circumstances reasonably ascertainable a the time of the transaction”;

the lavyer mugt fully explain the possible conflicts that might arise (such
asdiminution in dient control of the corporation and ways in which the
lawyer's persond interests in the stock vaue might affect the lawyer's
professond judgment);

the lawyer should describe the services to be rendered, and whether
the stock acquigtion isin the nature of an investment, a direct payment
for services or atrue "retainer™ pad for the lawyer's availability;

even though it is not required by the Modd Rules, the lawyer should
recommend that the client seek independent advice;

if acorporation's main asset consists of aclam in litigation, the stock
might be a prohibited "proprietary interest" in litigation;

alawyer's ownership of aclient's stock does not create an inherent
conflict of interests because both share an interest in the corporation's
SUCCESS,

in the case of conflicts (as when alawyer's ethica duty requires

disclosure of adverse facts that will affect the stock price), the lawyer
must subordinate any economic saf-interest in favor of the ethics duty,
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and obtain the client's consent to be involved in rendering advice if there
might be amaterid conflict;

in the case of a severe conflict (as when the stock is the lawyer's mgor
ast), the lawyer might be incapable of rendering legd advice;

alawyer-shareholder cannot chdlenge the client's termination of the
lawyer.

The ABA aso noted that some law firms have adopted policies about stock
ownership in firm clients, such as

assuring that the percentage of slock ownershipinacdlientisa
non-materiad amount;

requiring that afirm lawyer other than the main client contact decide any
issuesinvolving conflicts;

trandferring hilling and supervisory responghility to alawyer with no
stock ownership in the client.

Best Answer. The best answer to question (@) is YES; the best answer to
question (b) isNO; and the best answer to question (c) is YES.

XV. GIFTSAND BEQUESTS

A.

RULE 1.8 Conflict of Interest: Prohibited Transactions. . . .(c) A lawyer
shall not prepare an instrument giving the lawyer or a person related to
the lawyer as parent, child, sibling, or spouse any substantial gift from a
client, including a testamentary gift, except wheretheclient isrelated to
the donee.

COMMENT - Transactions Between Client and Lawyer - [2] A lawyer
may accept ordinary gifts froma client. For example, an ordinary gift
such as a present given at a holiday or as a token of appreciation is
permitted. If effectuation of a substantial gift requires preparing a legal
instrument such asa will or conveyance, however, the client should have
the detached advice that another lawyer can provide. Paragraph ()
recognizes an exception where the client is a relative of the donee or the
gift is not substantial.

VIRGINIA CODE COMPARISON - Paragraph () is substantially similar
to DR 5-104(B) which stated that a lawyer "shall not prepare an
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instrument giving the lawyer or a member of the lawyer's family any gift
froma client, including a testamentary gift, except where the client isa
relative of the donee." EC 5-5 stated that a lawyer "should not suggest to
his client that a gift be made to himself or for his benefit. If a lawyer
accepts a gift from his client, heis peculiarly susceptible to the charge that
he unduly influenced or overreached the client. If a client voluntarily
offersto make a gift to his lawyer, the lawyer may accept the gift, but
before doing so, he should urge that the client secure disinterested advice
from an independent, competent person who is cognizant of all the
circumstances. Except in those instances in which the client isrelated to
the donee, a lawyer may not prepare an instrument by which the client
gives a gift to the lawyer or to a member of his family."

A lawyer may not prepare atrust for agodparent (not ablood relative) under
which the lawvyer is an ultimate beneficiary, even if the lawvyer and the
godmother "maintained a mother/daughter-like relationship for nearly thirty
years." However, it isnot per seimproper for the lawyer to serve as executor
or trustee. LEO 1534 (1993).

XVI. SuPERVISING OTHER LAWYERS

A.

RULE 5.1 Responsbilities Of A Partner Or Supervisory L awyer

(@) A partner in alaw firm shall make reasonable effortsto ensurethat
thefirm hasin effect measures giving reasonable assurancethat all
lawyersin the firm conform to the Rules of Professional Conduct

(b) A lawyer having direct supervisory authority over another lawyer
shall make reasonable effortsto ensurethat the other lawyer conforms
to the Rules of Professional Conduct.

(c) A lawyer shall be responsiblefor another lawyer'sviolation of the
Rules of Professional Conduct if:

(2) thelawyer ordersor, with knowledge of the specific conduct,
ratifiesthe conduct involved; or

(2) thelawyer isa partner in the law firm in which the other
lawyer practices, or hasdirect supervisory authority over the
other lawyer, and knows of the conduct at a timewhen its
consequences can be avoided or mitigated but failsto take
reasonable remedial action.
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COMMENT TORULE 5.1

[1] Paragraphs (a) and (b) refer to lawyers who have supervisory
authority over the professional work of a firm or legal department of a
government agency. This includes members of a partnership and the
shareholdersin a law firm organized as a professional corporation;
lawyers having supervisory authority in the law department of an
enterprise or government agency; and lawyers who have inter mediate
managerial responsibilitiesin afirm.

[2] The measures required to fulfill the responsibility prescribed in
paragraphs (a) and (b) can depend on the firm's structure and the nature
of its practice. In a small firm, informal supervision and occasional
admonition ordinarily might be sufficient. In a large firm, or in practice
situations in which intensely difficult ethical problems frequently arise,
mor e elabor ate procedures may be necessary. Firms, whether large or
small, may also rely on continuing legal education in professional ethics.
In any event, the ethical atmosphere of a firm can influence the conduct of
all its members and a lawyer having authority over the work of another
may not assume that the subordinate lawyer will inevitably conformto the
Rules.

[3] Paragraph (c)(1) expresses a general principle of responsibility for
acts of another. See also Rule 8.4(a).

[4] Paragraph (c)(2) defines the duty of a lawyer having direct
supervisory authority over performance of specific legal work by another
lawyer. Whether a lawyer has such supervisory authority in particular
circumstancesis a question of fact. Partners of a private firm have at
least indirect responsibility for all work being done by the firm, while a
partner in charge of a particular matter ordinarily has direct authority
over other firm lawyers engaged in the matter. Appropriate remedial
action by a partner would depend on the immediacy of the partner's
involvement and the seriousness of the misconduct. The supervisor is
required to intervene to prevent avoidable consequences of misconduct if
the supervisor knows that the misconduct occurred. Thus, if a supervising
lawyer knows that a subordinate misrepresented a matter to an opposing
party in negotiation, the supervisor as well as the subordinate has a duty
to correct the resulting misapprehension.

[5] Professional misconduct by a lawyer under supervision could reveal a
violation of paragraph (b) on the part of the supervisory lawyer even
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though it does not entail a violation of paragraph (c) because there was
no direction, ratification or knowledge of the violation.

[6] Apart fromthis Rule and Rule 8.4(a), a lawyer does not have
disciplinary liability for the conduct of a partner, associate or subordinate.
Whether a lawyer may be liable civilly or criminally for another lawyer's
conduct is a question of law beyond the scope of these Rules.

VIRGINIA CODE COMPARISON. There was no direct counterpart to
this Rule in the Virginia Code. DR 1-103(A) provided that "[a] lawyer
having information indicating that another lawyer has committed a
violation of the Disciplinary Rules that raises a substantial question asto
that lawyer's honesty, trustworthiness, or fithess to practice law in other
respects, shall report such information to the appropriate professional
authority . .. ."

COMMITTEE COMMENTARY. The Committee adopted the language of
ABA Model Rule 5.1 because lawyers who practice in firms should have an
affirmative obligation to assure adherence to the Rules of Professional
Conduct by those with whom they professionally associate.

XVII. SuUPERVISING NON-LAWYERS

A.

RULE 5.3 Responsibilities Regarding Nonlawyer Assistants. With
respect to a nonlawyer employed or retained by or associated with a

lawyer:

(a) apartner in alaw firm shall make reasonable effortsto ensurethat
the firm hasin effect measures giving reasonable assurance that the
person's conduct is compatible with the professional obligations of the

lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer
shall makereasonable effortsto ensurethat the person’'sconduct is
compatible with the professonal obligations of the lawyer; and

(c) alawyer shall beresponsblefor conduct of such a person that would
be a violation of the Rules of Professional Conduct if engaged in by a
lawyer if:

(2) thelawyer ordersor, with the knowledge of the specific
conduct, ratifiesthe conduct involved; or
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(2) thelawyer isa partner in thelaw firm in which the person is
employed, or hasdirect supervisory authority over the person,
and knows or should have known of the conduct at a time when
its consequences can be avoided or mitigated but failsto take
reasonable remedial action.

COMMENT

[1] Lawyers generally employ assistantsin their practice, including
secretaries, investigators, law student interns, and paraprofessional. Such
assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer's professional services. A lawyer should
give such assistants appropriate instruction and supervision concer ning
the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the
client, and should be responsible for their work product. The measures
employed in supervising nonlawyer s should take account of the fact that
they do not have legal training and are not subject to professional
discipline. At the same time, however, the Rule is not intended to preclude
traditionally permissible activity such as misrepresentation by a nonlawyer
of one'srolein a law enforcement investigation or a housing
discrimination "test".

VIRGINIA CODE COMPARISON. Rule 5.3(a) and (b) are similar to DR
3-104(C). The Virginia Code also addressed a supervising lawyer's
responsibilitiesin DR 4-101(E) and DR 7-106(B). The Virginia Code did
not contain any explanation of a lawyer's responsibility for a nonlawyer
assistant's wrongdoing, which is addressed in Rule 5.3(c).

COMMITTEE COMMENTARY. The Committee adopted this Rule as a
parallel companion to Rule 5.1 which applies similar provisionsto lawyers
with supervisory authority over other lawyers. The Committee inserted the
phrase "or should have known" in Rule 5.3(c)(2) to reflect a negligence
standard. The Committee also deemed it appropriate to add the language
in the last sentence of the Comment to cover such recognized and
accepted activities as those described.

A lawyer or law firm

1. may hire apolice officer as an investigator. LEO 366 (1980).

2. may hire an opponent's secretary but must assure that the secretary
complies with the Code. A lawyer may not induce a non-lawyer to
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undertake activities that would violate the Code if undertaken by a
lawyer. LEO 745 (1985).

3. may arrange for a non-lawyer accountant to perform work for the

lawyer's clients, as long as the accountant does not perform legal work
and the client consents after full disclosure. LEO 1077 (1988).

4, A lawyer and alegd assstant may contact representatives of a potential

adversary in apatent or trademark case because the lawyer has a duty
to investigate any possible clam and it is not yet known whether any
actud advergty exigts. Legal assstants are bound by the Code when
assigting lawyers with client matters. LEO 1190 (1989).

5. A lawyer had alegd assgant interview awitness. When the witness
told adifferent Sory at trid, the lawyer wanted to cdl the legd assgtant
to impeach the witness. The lawvyer may cal thelegd assgant asa
witness without withdrawing. LEO 1500 (1992).

6. A lawyer should not open up a branch office to be Saffed entirely by
non-lawyers (with the lawyer expecting to vist the branch office two
days each month), because alawyer's supervision over non-lawyer staff
"should be significant, rigorous and efficient.” LEO 1600 (1994).

XVIII. SALE OF PRACTICE

A.

RULE 5.6 Restrictions On Right To Practice. A lawyer shall not
participatein offering or making:

(a) a partnership or employment agreement that restrictstheright of a
lawyer to practice after termination of the relationship, except an
agreement concer ning benefits upon retirement; or

(b) an agreement in which a broad restriction on the lawyer'sright to
practiceispart of the settlement of a controver sy, except where such a
restriction isapproved by atribunal or a governmental entity.

COMMENT TO RULE 5.6

[1] An agreement restricting the right of partners or associates to
practice after leaving a firm not only limits their professional autonomy
but also limits the freedom of clients to choose a lawyer. Paragraph (a)
prohibits such agreements except for restrictions incident to provisions
concerning retirement benefits for service with the firm.

11-83



[2] Paragraph (b) prohibits lawyers from agreeing to a broad restriction
on their right to practice, unless approved by a tribunal (in such situations
as the settlement of mass tort cases) or a governmental entity. However,
the lawyer must fully disclose the extent of any restriction to any future
client and refer the client to another lawyer if requested to do so.

VIRGINIA CODE COMPARISON. ThisRuleissimilar to DR 2-106,
although it specifically permits a broad restriction if it is approved by a
tribunal or a governmental entity.

COMMITTEE COMMENTARY. After a lengthy debate about the merits of
settlements and the public policy favoring clients' unrestricted choice of
legal representation, the Committee decided to generally prohibit
provisions in settlement agreements that broadly restricted a lawyer's
right to practice, but added an exception if a tribunal or a governmental
entity approves the restriction. The Comment emphasizes that lawyers
whose right to practice has been restricted by a court-approved settlement
should advise all future clients of the restriction and refer them to other
counsdl, if necessary.

RULE 1.17 Sale Of L aw Practice - A lawyer or alaw firm may sl or
purchase a law practice, partially or in itsentirety, including good will, if
the following conditions ar e satisfied:

(a) The sdler ceasesto engagein the private practice of law in the
geogr aphic area in which the practice has been conducted.

(b) Actual written noticeisgiven by the seller to each of the seller's
clients (as defined by the terms of the proposed sale) regarding:

(2) the proposed sale and theidentity of the purchaser;

(2) any proposed changein theterms of the future
representation including the fee arrangement;

(3) theclient'sright to consent or to refuse to consent to the
transfer of the client's matter, and that said right must be
exer cised within ninety (90) days of receipt of the notice;

(4) theclient'sright to retain other counsel and/or take
possession of thefile; and
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(5) thefact that the client'srefusal to consent to thetransfer of
the client's matter will be presumed if the client does not take
any action or does not otherwise consent within ninety (90) days
of receipt of the notice.

(¢) If aclient involved in a pending matter cannot be given notice, the
representation of that client may betransferred to the purchaser only
upon entry of an order so authorizing by a court having jurisdiction. The
seller may discloseto the court in camerainformation relating to the
representation only to the extent necessary to obtain an order
authorizing thetransfer of afile.

(d) Thefees charged clients shall not be increased by reason of the sale.

COMMENT TORULE 1.17

[1] The practice of law is a profession, not merely a business. Clientsare
not commodities that can be purchased and sold at will. Pursuant to this
Rule, when a lawyer or an entire firm ceases to practice and another
lawyer or firm takes over the representation, the selling lawyer or firm
may obtain compensation for the reasonable value of the practice as may
withdrawing partners of law firms. See Rules 5.4 and 5.6.

Termination of Practice by Seller

[2] The fact that a number of the seller's clients decide not to be
represented by the purchaser but take their matters el sewhere does not
result in a violation. Neither does the seller'sreturn to private practice
after the sale as a result of an unanticipated change in circumstances
result in aviolation. For example, a lawyer who has sold the practice to
accept an appointment to judicial office does not violate the requirement
that the sale be attendant to cessation of practiceif the lawyer later
resumes private practice upon leaving the office.

[3] The requirement that the seller cease to engage in the private practice
of law in the geographic area does not prohibit employment as a lawyer
on the staff of a public agency or a legal services entity which provides
legal servicesto the poor, or asin-house counsel to a business. . . .

Client Confidences, Consent and Notice

[6] Negotiations between seller and prospective purchaser prior to
disclosure of information relating to a specific representation of an
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identifiable client no more violate the confidentiality provisions of Rule 1.6
than do preliminary discussions concerning the possible association of any
lawyer or mergers between firms, with respect to which client consent is
not required. Providing the purchaser access to client-specific information
relating to the representation and to the file, however, requires client
consent. The Rule provides that before such information can be disclosed
by the seller to the purchaser the client must be given actual written
notice of the contemplated sale, including the identity of the purchaser
and any proposed change in the terms of future representation, and must
be told that the decision to consent or to make other arrangements must
be made within 90 days. If nothing is heard from the client within that
time, the client's refusal to consent to the saleis presumed.

[7] A lawyer or law firm ceasing to practice cannot be required to remain
in practice because some clients cannot be given actual notice of the
proposed purchase. Since these clients cannot themsel ves consent to the
purchase or direct any other disposition of their files, the Rule requires an
order froma court having jurisdiction authorizing their transfer or other
disposition. The Court can be expected to determine whether reasonable
efforts to locate the client have been exhausted, and whether the absent
client's legitimate interest will be served by authorizing the transfer of the
file so that the purchaser may continue the representation. Preservation of
client confidences requires that the petition for a court order be
considered in camera.

[8] All the elements of client autonomy, including the client's absolute
right to discharge a lawyer and transfer the representation to another,
survive the sale of the practice.

Fee Arrangements Between Client and Purchaser

[9] The sale may not be financed by increases in fees charged the clients
of the practice. Existing agreements between the seller and the client asto
fees and the scope of work must be honored by the purchaser, unless the
client consents after consultation. . . .

Other Applicable Ethical Standards

[11] Lawyers participating in the sale of a law practice are subject to the
ethical standards applicable to involving ancther lawyer in the
representation of a client. These include, for example, the seller's
obligation to assure that the purchaser is qualified to assume the practice
and the purchaser's obligation to undertake the representation
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competently (see Rule 1.1); the obligation to avoid disqualifying conflicts,
and to secure client consent after consultation for those conflicts which
can be agreed to (see Rule 1.7); and the obligation to protect information
relating to the representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing attorney for the
selling attorney is required by the rules of any tribunal in which a matter is
pending, such approval must be obtained before the matter can be
concluded in the sale (see Rule 1.16).

Applicability of the Rule

[13] This Rule appliesto the sale of a law practice by representatives of a
deceased, disabled or disappeared lawyer. Thus, the seller may be
represented by a nonlawyer representative not subject to these Rules.
Snce, however, no lawyer may participate in a sale of a law practice
which does not conform to the requirements of this Rule, the
representatives of the seller as well as the purchasing lawyer shall seeto it
that they are met.

[14] Admission to or retirement froma law partnership or professional
association, retirement plans and similar arrangements, and a sale of
tangible assets of a law practice, do not constitute a sale or purchase
governed by this Rule.

[15] This Rule does not apply to the transfers of legal representation
between lawyers when such transfers are unrelated to the sale of a
practice.

VIRGINIA CODE COMPARISON - Ethical Consideration 4-6 states that
a lawyer should not attempt to sell a law practice as a going business
because, among other things, to do so would involve the disclosure of
confidences and secrets.

COMMITTEE COMMENTARY

The Committee was persuaded to eliminate the prohibition of the sale of a
law practice currently set forth in Ethical Consideration 4-6 by several
arguments, the first being that sole practitioners and their clients are often
unreasonably discriminated against when the attorney's practiceis
terminated. When lawyers who are members of firmsretire, the transition
for the client is usually smooth because another attorney of the firm
normally takes over the matter. Such a transition is usually more difficult
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for the clients of a sole practitioner, who must employ another attorney or
firm.

Another persuasive argument is that some attorneys leaving practice, firm
members and sole practitioners alike, indirectly "sell" their practices,
including its good will, by utilizing various arrangements. For example,
firm member s sometimes receive payments from their firm pursuant to
retirement agreements that have the effect of rewarding the lawyer for
the value of his/her practice. Sole practitioners contemplating leaving the
practice of law may sell their tangible assets at an inflated price or bring
in a partner prior to retirement, then allow the partner to take over the
practice pursuant to a compensation agreement.

Such arrangements do not always involve significant client participation
or consent. In addition, an attorney's practice has value that is recognized
in the law. Under Virginia divorce law, for example, a professional's
practice, including its good will, may be subject to equitable distribution.
(Rus=l v. Rus=l, 11 Va. App. 411, 399 SE.2d 166 (1990)). Therefore,
under the Virginia Code, an attorney in a divorce proceeding may be
required to compensate hig’her spouse for the value of the practice, yet be
forbidden to sell it.

The Committee recommended, after considering all of these factors, that
adopting a carefully crafted rule allowing such sales without resort to
these alter nate methods would be preferable and would assure maximum
protection of clients. This recommended

Rule is based on the ABA Model Rule 1.17 with several significant
changes, the chief ones relating to consent and fees.
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G. Withdrawing lawyers (including non-compete issue).

1.

Note that Rule 5.6(a) now prohibits such agreements except for
redtrictions incident to provisons concerning retirement benefits for
savice with the firm:

a

A partnership agreement may not contain a non-compete
clause. LEO 246 (1974) and LEO 428 (1981).

A partnership agreement may not restrict payment of "deferred
compensation” if awithdrawing partner practiceswithin a
certain area; such aresdtriction would be acceptable if funding
for the deferred compensation comes from an employer
corporation, partnership or athird party. LEO 880 (1987).

A professona corporation's agreement may not contain a
covenant not to compete after withdrawal. The corporation
may not demand part of withdrawing lawyer's future fees
because it would be impermissible fee-splitting. LEO 1232
(1989).

A firm may not require awithdrawing partner to divide fees
earned from representing clients the withdrawing partner took
when the partner withdrew. A professona corporation may not
ethicaly enforce a provison under which awithdrawing lawyer
who competed with the firm (within afifty mile radius) and took
clients origindly brought to the firm by retired lawyers must
reimburse the firm for paymentsit made to the retired lawyers.
LEO 1556 (1994).

A lawyer hired as a company's insde genera counsel may not
enter into a non-competition agreement with the company
(under which the lawyer could not serve as any competitor's
in-house counsel for a period of one year). The Bar notes that
the lawyer must protect the former client's confidences and
secrets if the lawyer begins to represent a competitor. LEO
1615 (1995).

A limited ligbility law partnership may vary the time period over
which the firm will repay awithdrawing partner's capitd
depending on whether the withdrawing partner retires from the
practice of law (withdrawing lawyers who stopped practicing
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recelved their capita over sSixty months, while others received
their capital over one hundred twenty months). Such an
agreement affects "only the termination of the relationship itsdf"
and is"not aredriction on the attorney's right to continue to
practice law at the termination of the relationship.” This
determination moots the question of whether payment of the
capitd account "congtitutes a retirement benefit" which could be
directly tied to a non-compete provison. LEO 1711 (1997).

2. Procedures upon withdrawa:

a

A lawyer retiring from alaw firm may advise dients thet they
may continue usng the firm or hire another lawyer. LEO 298
(1978).

It isimproper for alaw firm to require awithdrawing partner to
continue working for the former firm's dlients and have dl bills
submitted to the former firm (which would pass payments dong
to the former partner after deducting one-third of the payment
for "continuing overhead burden within predecessor law firm").
LEO 794 (1986).

LEO 1332 (1990) provides that upon alawyer's withdrawal
from afirm:

@ the remaining lawyers may not contact the withdrawing
lawyer's clients without advising them of ther right to
select the lawyer of their choice, or even arranging to
mexet the dlients as they pick up ther files from the firm,
if the purpose of the telephone call or meeting isto
attempt to dissuade a client from hiring the withdrawing
lawyer if the client has expressed an intent to do so;

2 the remaining lawyers may not contact opposing
counsdl and advise them of the firm's continuing
representation of a client when the client has dready
indicated an intent to retain the withdrawing lawyer;

3 alaw firm may not condition release of aclient'sfiles
upon the client'ssgning of ardease;

4 retention of a client's papers may be unethical even if

the dient has not pad its hills (if retaining the files would
be prgudicid to the client) (see Rule 1.6, above);
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) law firm may not deny the withdrawing lawyer access
tofilesit if would harm the clients. Note that Rule
1.16(e) governs alawyer's duty to providefilesto a
former client.

d. A law firm may not prohibit a withdrawing associate from
contacting any of the firm's clients until they decide on counsd,
because such arule would redtrict the withdrawing lawyer's
right to practice. Likewise, the law firm may not declare that all
client files belong to the firm and that the withdrawing associate
must share feeswith the law firm. LEO 1403 (1991).

H. Sde of Practice

1.

A lawyer sdling alaw practice may advise clients that they may retain
the new lawyer or some other lawyer. The lawyer purchasing the law
practice may not purchase dlients files or an interest in pending
litigation, and may not use the sdlling lawyer's name in the letterhead.
[Rule 1.17 permits the purchase or sdle of alaw firm's practice,
including good will, under certain circumstances] LEO 321 (1979).

A law firm may not sdll its name or goodwill, but may sal physicd
asts A lawyer taking over a practice should notify clients of ther right
to sdlect another lawyer and give direction about the digposition of their
files (which should not be transferred without disclosure to the clients).
LEO 956 (1987). Note that Rule 1.17 permits the purchase or sde of
alaw firm's practice, including good will, under certain circumstances.
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